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Section

1.1.

1.2.

University of Guan- Procurement Regulatic
Chapter

CHAPTER 1.

GENERAL PROVISIONS
CHAPTER |

GENERAL PROVISIONS

PURPOSE (GSA Section 1-101).

The purpose of the University of Guam Procuremesguations, hereinafter
referred to as the Regulations, is to provide siethg@olicies and procedures
governing the procurement, management, controldimbsal of supplies,
services, and construction for the University ofa@uin conformity with Title V,
Chapter 5 - Guam Procurement Law, Guam Code Anei{@ CA), effective
date December 14, 1992, hereinafter referred thea&uam Procurement Act.
Note that each section in this manual is referemadabe related section in the
General Services Administration's Procurement Regurs (GSA), effective date
November 1, 1984.

GENERAL POLICIES (GSA Section 1-102).

The following are policy statements governing thecprement management
within the University of Guam:

1. Simplify, clarify, and modernize the regulatigym/erning procurement
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1.3.

1.4.

University of Guan- Procurement Regulatio

Chapter

actions;

2. Allow for the continual development of sound pramuaent policies and
practices;

3. Provide for increased public confidence in the pthres followed in
public procurement;

4, Ensure fair and equitable treatment of all persems deal with
procurement;

5. Provide for increased economy in procurement digs/and maximize to

the fullest extent practicable the purchasing valeublic funds;

6. Foster effective broad-based competition withinftee enterprise
system;
7. Provide safeguards for the maintenance of a prazemesystem of

quality and integrity; and

8. Provide for public access to all aspects of pranem consistent with the
"sealed bid" procedure and the integrity of thecprement process.

POLICY CONCERNING SHELTERED OR DISABLED PERSNS (GCA
Section 5001(d)).

The University of Guam shall to the extent pradtieapurchase supplies and
services offered by a non-profit corporation empigysheltered or disabled
workers or a Government of Guam entity employingjtelned or disabled workers
if the supply or service is available within theipd required by the University.
Purchases shall be made based on the financiakprftered by such firms.

POLICY IN FAVOR OF PLANNED PROCUREMENT (PublLaw 18-44).

All procurement of supplies and services shall, netpossible, be made
sufficiently in advance of need for delivery or feemance to promote maximum
competition and good management of resources. d@tibln of bids and requests
for proposals shall not be manipulated so as tepgbatential bidders at an
unnecessary competitive disadvantage. Except imgemey situations, lower
price bids are generally preferable to shortewvdeji or performance bids.

Delivery time may be considered as a factor in mgkin award to a responsive

bidder only if his average delivery time bid idesdst ten percent (10%) shorter
than the average delivery time of a lower pricpoesible bidder and if the price

Pagel-2



1.8.

1.9.

University of Guam - Procurement Regulations
Chapter 1

States, or persons who are lawfully admitted toldhéed States to work,
based on their citizenship in any of the natiorevigusly comprising the
Trust Territory of the Pacific Islands.

Procurement of supplies and services from off-Guaaly be made if no local
agent for such supplies or services may be foun@uemm or if the total cost
F.O.B. job-site, unloaded, of procurement fromisfénd is not greater than
eighty-five percent (85%) of the total cost F.Qjd@h-site, unloaded, of the
same supplies or services when procured from a smeace. Justification for
off-island procurement, must be submitted in wgtto the President or his
designee.

REQUIREMENT OF GOOD FAITH (GSA Section 1-105)

These Regulations require all parties involvechimrtegotiation, performance, or
administration of the University's procurement caats to act in good faith.

DEFINITIONS (GSA Section 1-106).

Terms used in these Regulations have the followiegning ascribed to them
unless the context in which they are used reqairdifferent meaning, or unless a
different definition is prescribed for a particuldrapter in the Regulations.

1. Architect-Engineer and Land Surveying Servicase those professional
services within the scope of the practice of aetiire, professional
engineering, or land surveying, as defined by #weslof Guam.

[N

Blind Trust- means an independently managed trust in whieh th
employee-beneficiary has no management rightsrandhich the
employee-beneficiary is not given notice of altienas in, or dispositions
of, the property subject to the trust.

|

Business means any corporation, partnership, individsale
proprietorship, joint stock company, joint ventuse any other private
legal entity, established for profit or non-prafiirposes.

>

Change Order means a written order signed by the Presidestion
officer's designee directing the contractor to metk@nges which are
authorized by the changes clause of the contraet.changes clause of
the contract authorizes the President or suchesfficdlesignee to make
such order without the consent of the contractor.

|on

Confidential Information means any information which is available to an
employee only because of the employee's status amployee of the
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offered by the bidder offering the faster deliveryperformance does not exceed
one hundred five percent (105%) of the lower phiciler.

POLICY FAVORING THE PROCUREMENT AND USE OF
BIODEGRADABLE, REUSABLE, RECYCLABLE, OR RECYCLED
PRODUCTS (Public Law 21-22).

For the procurement of goods or supplies, whentigedile, emphasis shall be
placed on the purchase of products that are biadabte, reusable, recyclable, or
recycled, or any combination.

ADVANCE PAYMENTS (GSA Section 1-103/GCA Sexti5007).

No procurement shall be made which shall requikeade payment except for
when advance payment is required for off-islanddees. Whenever practicable,
the University shall make every effort to avoid nmakadvanced payments to off-
island vendors by pursuing lines of credit or alste payment arrangements.

LOCAL PROCUREMENT PREFERENCE (GSA Section0#/GCA Section
5008).

All procurement of supplies and services shall elenfrom among businesses
licensed to do business on Guam and that maintedrifie or other facility on
Guam, whenever a business that is willing to berdractor is:

1. A licensed bona fide manufacturing business thds ad least twenty-five
percent (25%) of the value of an item, not to idel@dministrative
overhead, using workers who are U.S. Citizenswfully admitted
permanent residents or nationals of the UniteceStatr persons who are
lawfully admitted to the United States to work, &®n their former
citizenship in the Trust Territory of the Pacifstdnds;

2. A business that regularly carries an inventoryrégular immediate sale
of at least fifty percent (50%) of the items of pligs to be procured;

3. A business that has a bona fide retail or wholdsa#tness location that
regularly carries an inventory on Guam of a valfiatdeast one half of
the value of the bid or one hundred fifty thousdotars ($150,000),
whichever is less, of supplies and items of a simmkture to those being
sought; or

4, A service business actually in business, doindoatamtial portion of its

business on Guam, and hiring at least ninety-fuegnt (95%) U.S.
Citizens, lawfully admitted permanent residentsationals of the United
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|co

|©

University of Guam and is not a matter of publioktedge nor available
to the public on request.

Conspicuously means written in such special or distinctiverat, print
or manner that a reasonable person against whigrtoibperate ought to
have noticed it.

Construction- means the process of building, altering, repgiri
improving, or demolishing any structure or buildioigthe University of
Guam or other improvements of any kind to any peaperty of UOG. It
does not include the routine operation, routinaigr routine
maintenance of existing structures, buildings eat property of UOG.
Contract- means all types of agreements, regardless of thbg may be
called, for the procurement or disposal of suppbkesvices or
construction.

Contract Modification means any written alteration in specifications,
delivery point, rate of delivery, period of perfante, price, quantity or
other provisions of any contract, accomplished loyual action of the
parties to the contract.

Contractor- means any person having a contract with the &fsity of
Guam.

Construction means the process of building, altering, repgiri
improving, or demolishing any public structure baracteristic.

Cost-Reimbursement Contraaineans a contract under which a
contractor is reimbursed for costs which are alloleand allocable in
accordance with the contract terms and the prawsif the Guam
Procurement Act, and a fee, if any.

Data - means recorded information, regardlessrafi for characteristic.
University- means the University of Guam.

Designee means a duly authorized representative of aopérslding a
related supervisory position.

Direct or Indirect Participationmeans involvement through decision,
approval, disapproval, recommendation, preparatfamy part of a
purchase request, influencing the content of aegifipation or
procurement standard, rendering of advice, invastig, auditing or any
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17. President means the person appointed by the Board of Regen
18. _UOG- means the University of Guam.

19. _Emergency means a condition posing an imminent threautdip
health, welfare, or safety which could not haverbfgeseen through the
use of reasonable and prudent management procedmesvhich cannot
be addressed by other procurement methods of sseleetion.

20. Employee means an individual drawing a salary from a gorental
body, whether elected or not, and any noncompeth#adiévidual
performing personal services for any governmeradlyb

21.  Entity- means any department, agency, board, commission,
instrumentality, public corporation, or branch loé tGovernment of Guam
and any corporation or person expending funds gpjated from the
Government of Guam.

22.  Established Catalog Priceneans the price included in a catalog, price
list, schedule or other form that:

€)) Is regularly maintained by a manufacturer or caritng

(b) Is either published or otherwise available for etdjon by
customers; and

(© States prices at which sales are currently or Veestamade to a
significant number of any category of buyers ordygy
constituting the general buying public for the diggpor services
involved.

23. Excess Suppliesmeans any supplies other than expendable sapplie
having a remaining useful life but which are nogenrequired by the
University.

24.  Expendable Suppliesneans all tangible supplies other than
non-expendable supplies.

25. Financial Interestmeans:

(a) Ownership of any interest or involvement in aglationship from
which, or as a result of which, a person withinphast year has
received, or is presently or in the future entitiedeceive, more
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than Two Thousand Five Hundred Dollars ($2,500)yeear, or its
equivalent;

(b) Ownership or such interest in any property or amsifess as may
be specified by the Board of Regents; or

(© Holding a position in a business such as an offidieector,
trustee, partner, employee, or the like, or holding position of
management.

Governmental Body means any department, commission, council, hoard
bureau, committee, institution, agency, governncenporation, authority

or other establishment or official of the Executilzegislative or Judicial
branches of the Government of Guam.

Grant- means the furnishing by the University of assist, whether
fmancial or otherwise, to any person to supporntogmam authorized by
law. It does not include an award whose primarypse is to procure an
end product, whether in the form of supplies, sswior construction. A
contract resulting from such an award is not atgoabha procurement
contract.

Gratuity- means a payment, loan, subscription, advangmsiteof
money, service, or anything of more than nominale/gpresent or
promised, unless consideration of substantiallyaéqugreater value is
received.

Immediate Family means a spouse, children, parents, brothers and
sisters.

Invitation for Bids- means all documents, whether attached or
incorporated by reference, utilized for solicitibigls.

May - denotes the permissive.

Non-Expendable Suppliesneans all tangible supplies having an original
acquisition cost of over One Hundred Dollars ($10€) unit.

Official Responsibility- means direct administrative or operating
authority, whether intermediate or fmal, eitherreigable alone or with
others, either personally or through subordindateapprove, disapprove,
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or otherwise direct University action.

Person means any business, individual, union, committeé, other
organization or group of individuals.

Procurement means buying, purchasing, renting, leasing loemtise
acquiring any supplies, services or constructibalsio includes all
functions that pertain to the obtaining of any sdypgervice or
construction, including description of requiremeselection and
solicitation of sources, preparation and awardoritiact, and all phases
of contract administration.

Purchase Descriptionmeans the words used in a solicitation to dbscri
the supplies, services or construction to be pwethaand includes
specifications attached to, or made a part ofsthigitation.

Purchase Reguesieans the document used to request that a cobea
entered into for a specified need, and may inclbdéjs not limited to,
the technical description of the requested itertiyeley schedule,
transportation, criteria for evaluation, suggestedrces of supply, and
information supplied for the making of any writtdatermination
required.

Purchasing Agencymeans any government body which is authorized by
regulations, or law, to enter into contracts or euister procurement
functions.

Procurement Officer means any person duly authorized to enter intb a
administer contracts and make written determinatisith respect thereto.
The term also includes an authorized representatitrag within the limits
of authority.

Procurement Sectionmeans the University's division which is authed
by the Guam Procurement Act or its implementingit&tipns, including
these regulations, or by way of delegation fromRhesident, to enter into
contracts.

Regulation- shall have the meaning given in the Administeati
Adjudication Law.

Responsible Bidder or Offeremeans a person who has the capability in
all respects to perform fully the contract requiesits, and the integrity
and reliability which will assure performance irnogdfaith.
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Responsive Biddermeans a person who has submitted a bid which
conforms in all material respects to the InvitationBids.

Sell - as used means signing a bid, proposal, mract, negotiating a
contract, contracting any employee for the purpmsebtaining,
negotiating or discussing changes in specificatiprise, cost allowances
or other terms of a contract, settling disputesceaming performance of a
contract; or any other liaison activity with a viéeward the ultimate
consummation of a sale although the actual continecefore is
subsequently negotiated by another person.

Services means the furnishing of labor, time or effortédbgontractor, not
involving the delivery of a specific end produdiet than reports which
are merely incidental to the required performaides term shall not
include any form of employment relationship witle tjovernment or
collective bargaining agreements. Services aldadecprinting and
processing for printing finished products, suclbasks, reports, and other
items which are, when delivered, in finished fonmal @re not to be further
processed by the using agency.

Shall - denotes the imperative.

Specification- means any description of the physical, salient,
functional characteristics, or of the nature ofipiy, service, or
construction item. It may include a descriptioranf/ requirement for
inspecting, testing or preparing a supply, sergiceonstruction item for
delivery.

Supplies- means all property, including but not limitedetguipment,
materials, printing of forms, stationery and the livhich are designed for
further use or processing by the University, ineaeaand leases of real
property, excluding land and a permanent interektrid.

Procurement Sectionadministrator of the UOG Procurement Section.

Surplus Supplies means any supplies other than expendable sapplie
longer having any use to the University.

Using Unit- means any unit of the University which utilizesy supplies,
services or construction procured under these Reégusb.
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CHAPTER 2.

PROCUREMENT ORGANIZATION
CHAPTER I

PROCUREMENT ORGANIZATION

CREATION OF THE PROCUREMENT SECTION (GSA Sewct2-101).

There is established within the University of Guidn® Procurement Section under
the Financial Affairs Division. The Procurement ts@tis responsible for the
processing of all UOG procurements.

DUTIES AND RESPONSIBILITIES (GSA Section 2200

1. Advises the President on policies, regulations, @odedures concerning
procurement administration matters.

2. Establishes regulations, consistent with Title \dy&nment Code of
Guam (Guam Procurement Act), governing the procargm

management, control and disposal of any and apllgs services and
construction to be procured by the University.

3. Suggests regulations to the Board of Regents pértato the form of
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bonds and reduction of bond amounts.
Suggests regulations to the President requihi@gnclusion in
construction contracts of clauses providing fouatipent in prices, time
of performance or other contract provisions, ag@mate.
Suggests regulations to the President requini@gnclusion in University
construction contracts of clauses providing forrappate remedies and
covering the following subjects:
€) Liquidated damages as appropriate;
(b) Specified excuses for delayed performance;

(©) Termination of the contract for default; and

(d) Termination of the contract in whole or in part the
convenience of the University.

Suggests regulations to the President puttirth fast principles.

Suggests regulations to the President govethigg

(a) Management of supplies during their entire lifeleyc

(b)  Sale, lease or disposal of surplus supplies byipahktion,
competitive sealed bidding or other appropriatehoet
designated by regulation, provided that no empl@fabe using
unit or disposing unit shall be entitled to pur@asy such
supplies; and

() Transfer of excess supplies.

Suggests regulations to the President to susp@edson or company

from bidding and or any participation in securingaatract with

the University.

Procures or supervises the procurement of pples and services needed
by the University.

Exercises general supervision and control allénventories of supplies
belonging to the University.
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Chapter 2
11. Provides annual training to University personnetlwse regulations.
12. Prepares and transmits recommendations to theal&mbcurement Policy

Office of the Government of Guam for special coasadion of University
procurement policy needs which are not addressexkisying policies
promulgated by the Central Procurement Policy @fiad which are
within the confines of the Guam Procurement Act.

AUTHORITY AND RESPONSIBILITY OF THE UOG PROCWHRMENT
SECTION (GSA Section 2-103).

The centralized procurement of UOG is placed withaProcurement Section of
the Financial Affairs Division of the University Guam.

The Procurement Section shall be responsible fimirddtering all activities as
designated by the President in accordance witprhsions of the Guam
Procurement Act and its amendments.

The Procurement Section shall be administered bg YPresident of Financial
Affairs who shall possess the qualifications in $pecialized area of public
procurement.

AUTHORITY OF THE PRESIDENT (GSA Section 2-104)

PRINCIPAL CONTRACTING OFFICER OF UOG (GSAc8en 2-104(a)).

The President shall serve as the Procurement Offfctae University with
respect to supplies, services and construction.

POWER TO ADOPT OPERATIONAL PROCEDURES (GS#ctHn 2-104(b)).
Consistent with the provisions of the Guam Procemict and the University of
Guam's Procurement Regulations, the ProcuremetibBecay recommend

operational procedures governing the internal fonstof procurement operations
to the President.

The President shall have authority to prescribm$oto be used by the University
using units in requisitioning, ordering and repugtdf supplies and services
(Section 5140 of the Guam Procurement Act).

DUTIES (GSA Section 2-104 (c)).
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Except as otherwise specifically provided in thea@uProcurement Act, the
President shall, in accordance with the authortggated by the Territorial
Board of Regents:

1. Procure or supervise the procurement of all supplied services needed
by the University;

2. Exercise general supervision and control ovematbntories of supplies
belonging to the University;

3. Establish and maintain programs for the inspectiestjng
and acceptance of supplies and services;

4, Procure or supervise the procurement of all conttmu needed by
the University; and

5. Establish and maintain programs for the inspectiestjng
and acceptance of construction.

DELEGATION OF PROCUREMENT AUTHORITY BY THE PREDENT
(GSA Section 2-105).

APPLICATION (GSA Section 2-105).

The President may delegate procurement authorigsanees or to
any governmental body or official.

DECISION TO DELEGA'l t, (GSA Section 2-105).
The President may delegate procurement authorityagrrevoke
procurement authority as delegated. Factors toidens making the

decision to delegate include:

1. The expertise of the potential delegate in term@rofurement knowledge
and any specialized knowledge pertinent to theaifyhto be delegated;

2. The past experience of the potential delegateencesing similar
authority;
3. The degree of economy and efficiency to be achi@veaketing the

University's requirements if authority is delegated

4, The available resources of the University of GuaotBrement Section to
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exercise the authority if it is not delegated; and

5. The consistency of delegation under similar circtamees.

COMPLIANCE WITH THE GUAM PROCUREMENT ACT (@SSection
2-105).

Any designee of the President shall exercise dedgauthority in accordance
with the Guam Procurement Act and these Regulations

DELEGATION OF AUTHORITY TO OFFICIALS IN OTHERIVISIONS OF
UOG (GSA Section 2-106).

The President may delegate in writing such procerdgrauthority as may be
deemed appropriate to the head of any unit oftlhisersity. Such delegation
shall be in writing and shall specify:

1. The activity or function authorized;

2. Any limits or restrictions on the exercise of treatjated authority;
3. Whether the authority may be further delegated; and

4, The duration of the delegation.

EXCEPTIONS TO DELEGATION (GSA Section 2-107).

The authority conferred on the President in thio¥dhg sections of the UOG
Procurement Regulations shall not be delegated:

1. Section 5.3. (Contract Performance and Payment 8dReduction of
Bond Amounts);

2. Section 5.4.2. (Contract Clauses and Their Adnristiisin, Revision to
Contract Clauses);

3. Section 6.1.2. (Contract Clauses and Their Adnritistn, Variations in
Contract Clauses);

4, Section 9.2.5. (Authority to Resolve Protested®aliions or Awards,
Stay of Procurement During Protests); and

Page II-5



University of Guam - Procurement Regulations

Chapter 2
5. Section 9.3.1.2. (Authority to Debar or Suspéxathority).
2.8. LIMITATIONS ON DELEGATION (GSA Section 2-108).
2.8.1. CONTRACT AWARD (GSA Section 2-108(a)).

Under Section 3.9.14. (Competitive Sealed BiddBid,Evaluation and Award) of
the UOG Procurement Regulations, the Presidentdekgate the authority to
negotiate an adjustment of the bid price for a trastion project, provided that no
contract may be awarded pursuant to such negetsatigthout the approval of the
President.

2.8.2. AUTHORITY TO DEBAR OR SUSPEND (GSA Sectiorl@8(b)).

Under Section 9.3.1.2. (Authority to Debar or Suspheiuthority) of the UOG
Procurement Regulations, the President may appdiearing officer to receive
evidence and make a written report containing figdiof fact and conclusions of
the case. Thereafter, oral argument may be hedodethe President, who shall
issue a written decision pursuant to Section 23(Authority to Debar or
Suspend, Authority), of the UOG Procurement Reguriat

2.9. COORDINATION, TRAINING AND EDUCATION: COLLECTDN OF DATA
CONCERNING PUBLIC PROCUREMENT (GSA Section 2-111).

The President shall cooperate with the Bureau ofggdtiand Management
Research and the Territorial Auditor, or any susceagency, in the preparation
of statistical data concerning the procurementgesand disposition of all
supplies and services, and employ such trainedpeet as may be necessary to
carry out this function. All using units shall fish such reports as the President
may require concerning usage, needs and stockarah h

2.10. AUTHORITY TO CONTRACT FOR CERTAIN SERVICES ANAPPROVAL
OF CONTRACTS (SECTION 5121 OF THE GUAM PROCUREMENT
ACT) (GSA Section 2-112).

2.10.1. GENERAL AUTHORITY TO CONTRACT FOR CERTAINERVICES (GSA
Section 2-112(a)).
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For the purpose of procuring the services of actamig, physicians, lawyers,
dentists, insurance brokers and other professipthedPresident may act as a
purchasing agent and contract on the Universisgtwlf for such services, subject
to the provisions of the Guam Procurement Act, thede Regulations, but this
Subsection shall not authorize the procuring ohsservices where the President
or Board of Regents is otherwise prohibited fromcpring such services.

2.10.2. APPROVAL OF CONTRACTS FOR LEGAL SERVICESY Section
2-112(b)).

The President shall obtain approval from the Agr®eneral of contracts for the
services of legal counsel.

2.10.3. APPROVAL OF CONTRACTS GENERALLY (GSA Sectig@-112 (c)).

The President or his designee, authorized to pecitr services or supplies in
guestion, as established in these Regulationd,estedute all contracts for the
University of Guam. The President may approve stechtbrm contracts or
purchase orders and once such approval of theasthfmm is given, contracts or
purchase orders made on such form may be executed.

2.10.4. APPROVAL OF CONTRACTS BY THE DEPARTMENT GREVENUE AND
TAXATION (GCA Section 5121 (d)).

The President shall refer all University purchdsedicense plates, safety decals,
tax forms or tax booklets to the Director of thepBgment of Revenue and
Taxation or his designee who by law has the exatusuthority to approve and
execute all contracts for such procurements.

2.11. DUTIES OF THE UNIVERSITY OF GUAM'S LEGAL COUBEL (GSA Section
2-113).

The University's Legal Counsel, in conjunction wtitle Attorney General or the
designated Assistant Attorney General, shall sasviegal counsel and provide
necessary legal services to the Board of Regentsh@nPresident.

When approving contracts, the Legal Counsel sdatermine not only the

correctness of their form, but their legality. lmking such determination of
legality, the Legal Counsel may require any ooéthe University's units
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involved in the contract to supply evidence thatrdquired procedures precedent
to executing the contract were carried out.

The President, in consultation with Legal Counsely prescribe the forms and

format required to be followed by the units to imidhe determination of legality
(Section 5150, Duties of the Attorney Generalhef Guam Procurement Act).
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CHAPTER 3.
SOURCE SELECTION AND CONTRACT FORMATION
Section
3.1. DEFINITIONS OF PERMS USED IN THIS CHAPTER (GS&ction 3-101).

1. Bid Sample(GSA Section 3-202.05.3(b)) - means a sample to be
furnished by a bidder to show the characteristidh®item offered in the
bid.

[N

Capability(GSA Section 3-101.01.1) - as used in Section429.
(Definitions, Responsible Bidder or Offeror) of seeRegulations, means
capability at the time of the contract.

|

Cost Analysi{GSA Section 3-101.01.2) - is the evaluation cftaata
for the purpose of arriving at costs actually imedror estimates of costs
to be incurred, prices to be paid, and costs t@imebursed.

|

Cost Data(GSA Section 3-101.01.3) - are information conaegrihe
actual or estimated cost of labor, material, ovadh@nd other cost
elements which have been actually incurred or whiehexpected to be
incurred by the contractor in performing the cocttra

|01

Descriptive Literaturd GSA Section 3-202.05.3(a))- means information
available in the ordinary course of business wklobws the
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characteristics, construction, or operation oftamiand enables the
University to consider whether the item meets @sds.

|

DiscussiongGSA Section 3-101.01.4) - as used in the soustarton
process, means an exchange of information or otla@mer of
negotiation during which the offeror and the Unsibr may alter or
otherwise change the conditions, terms, and pri¢keoproposed
contract. Discussions may be conducted in conneetith sole source
and emergency procurement; discussions are notigshie in
competitive sealed bidding (except to the extentissible during the
first phase of multi-step sealed bidding).

I~

Prequalification for Inclusion on Bidders LigtSSA Section 3-101.01.5) -
means determining in accordance with Section ZRréqualification of
Suppliers) that a prospective bidder or offeroisfias the criteria
established for being included on the bidders list.

|oo

Price AnalysiGSA Section 3-101.01.6) - is the evaluation ifgdata,
without analysis of the separate cost componemtgeafit as in cost
analysis, which may assist in arriving at pricebégaid and costs to be
reimbursed.

|©

Price Data(GSA Section 3-101.01.7) - are factual informatomcerning
prices, including profit, for supplies, servicesgconstruction
substantially similar to those being procured hlis tiefinition, "prices"
refer to offered or proposed selling prices, histrselling prices, and
current selling prices of such items. This defonitrefers to data relevant
to both prime and subcontract prices.

10. Solicitation(GSA Section 3-101.01.8) - means an Invitationdimls, a
Request for Proposals, a Request for Quotatioremynther document

issued by the University for the purpose of saligjtbids or proposals
to perform a University contract.

11 SupplierdGSA Section 3-101.01.9) - as used in Section.3.17
(Prequalification of Suppliers) means prospectidelérs or offerors.

3.2. GENERAL PROVISIONS (GSA Section 3-102).

3.2.1. EXTENSION OF TIME FOR BID OR PROPOSAL ACCEMICE (GSA
Section 3-102.01).
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After opening bids or proposals, the President regyest bidders or offerors to
extend the time during which the University mayegacheir bids or proposals,

provided that, with regard to bids, no other chaisgeermitted. The reasons for
requesting such extension shall be documented.

EXTENSION ENSION OF TIME ON INDEFINITE QUANTY CONTRACTS (GSA
Section 3-102.02).

The time of performance of an indefinite quantibpttact may be extended upon
agreement of the parties, provided the extensifor isinety (90) working days or
less and the President determines in writing thiatriot practical to award another
contract at the time of such extension.

ONE BID RECEIVED (GSA Section 3-102.03.1).

If only one responsible bid is received in respdiesan Invitation for Bids
(including multi-step bidding), an award may be m&dlthe single bidder if the
President finds that the price submitted is fatt Basonable, and that either other
prospective bidders had reasonable opportunitgtpand, or there is not adequate
time for resolicitation. Otherwise, the bid mayrbgcted pursuant to the
provisions of Section 3.15.5. (Cancellation of tatibns for Bids or Requests for
Proposals, Rejection of Individual Bids or Propskahd:

1. New bids or offers may be solicited;
2. The proposed procurement may be cancelled; or
3. If the President or his designee determines iringrithat the need for the

supply or service continues, but that the pricthefone bid is not fair
and reasonable and there is no time for resolicitair resolicitation
would likely be futile, the procurement may thendoaducted under
Section 3.12. (Sole Source Procurement) or Se8tib®. (Emergency
Procurements), as appropriate.

MULTIPLE IPLE OR AL | ERNAIE BIDS OR PROPOSEA (GSA Section 3-102.04).

Unless multiple or alternate bids or proposalsspexifically provided for, the
solicitation shall state that such bids or proppsakll not be accepted. When
prohibited, multiple or alternate bids or proposdiall be rejected, provided that if
a bidder clearly indicates a base bid, it shaltdmesidered for award as though it
were the only bid or proposal submitted by the bidat offeror. The provisions of
this Section shall be set forth in the solicitatiand if multiple or alternate bids
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or proposals are allowed, it shall specify thesatment.

BID AND PERFORMANCE BONDS FOR SUPPLY CONTRAE OR
SERVICE CONTRACTS (GSA Section 3-102.06).

Bid and performance bonds or other security maseqaired for supply contracts
or service contracts as the President, or sucben¥i designee deems advisable to
protect the interest of the Universtiy. Any suchuieements must be set forth in
the solicitation. Bid or performance bonds showddle used as a substitute for a
determination of bidder or offeror responsibiliection 5.2. (Bid Security) and
Section 5.3. (Contract Performance and Payment ®aet forth bonding
requirements applicable to construction contrastsraay be considered when
establishing any such requirements for supply eatsror service contracts. See
Subsections 3.9.3.3. (Bid Bond for Procurementugffies and Services) and
3.9.3.4. (Performance Bond for Procurement of Sappind Services) for
application to supply or service contracts.

CONDITIONING BIDS OR PROPOSALS UPON OTHER ARDS NOT
ACCEPTABLE (GSA Section 3-102.07).

Any bid or proposal which is conditioned upon regej award of both the
particular contract being solicited and anothenidrsity contract shall be deemed
nonresponsive and not acceptable.

RELATIONS WITH UNIVERSITY UNITS (GSA SectionB03).

PURCHASE REQUISITIONS BY UNIVERSITY UNITS @& Section
3-103.01).

AUTHORITY TO REJECT (GSA Section 3-1031)1.

When the Procurement Section after consultatioh thi¢é requesting unit, decides
that processing the purchase requisition is cla@tyin the best interest of the
University or that further review is needed, sufficer shall return such purchase
requisition to the requesting unit. A statemerthefreasons for its return shall
accompany the returned requisition. Examples cfaesa purchase requisition
may be returned include, but are not limited to :

1. The request can be satisfied from existing Unitgistiocks or University
contracts;
2. The request exceeds the requesting unit needs;
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3. The supplies, services, or construction requesiattide procured more
economically at a different time without detrimémthe University; or

4, The quality requested is inconsistent with Uniwgrstandards and usage.

Rejected purchase requisitions may be reconsidgred approval of a written
justification from the affected unit by the Presitjeor his designee. A written
determination shall be made a part of the purchespgisition file.

AUTHORITY TO ESTABLISH LEAD TIMES (GSA Ston 3-103.01.2).

Upon receipt of purchase requisitions, the Procergpor his designee, has
authority to decide when the procurement will bgadred and the time for response
to the solicitation, provided the requesting usihotified if any dates this officer
establishes exceed those stated by such unit jpuitebase requisition or will

result in deliveries under the contract being I#tan the delivery date stated in the
purchase requisition.

REQUESTING UNIT RESPONSE (GSA Section 3-00.3).

Any matters relating to disagreements between @esting unit and the
Procurement Section, with respect to actions taketer Subsections 3.3.1.1.
(Authority to Reject) or 3.3.1.2. (Authority to BEslish Lead Times) of this
Section, or with regard to any other matter coniogra purchase requisition, may
be brought to the President for resolution.

DETERMINATION OF CONTRACTUAL TERMS AND CONDIONS (GSA
Section 3-103.02).

The President, or his designee, is authorizedteriakine the contractual
provisions, terms, and conditions of solicitatiamsl contracts, provided such
provisions, terms, and conditions are not contrarstatutory or regulatory
requirements governing the procurement.

UNSOLICITED OFFERS (GSA Section 3-104).

DEFINED (GSA Section 3-104.01.1).

An unsolicited offer is any offer other than ondsitted in response to a
solicitation.
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PROCESSING OF UNSOLICITED OFFERS (GSA Sec8d04.01.2).

The President, or his designee, shall consideoffiee as provided in this Section.
If a unit that receives an unsolicited offer is aathorized to enter into a contract
for the supplies, services, or construction offetbd head of such unit shall
forward the offer to the President, or his desigmd® shall have fmal authority
with respect to evaluation, acceptance, and rejectf such unsolicited offers.

CONDITIONS FOR CONSIDERATION (GSA Sectior134.01.3).
To be considered for evaluation, an unsoliciteeroff
1. Must be in writing;

2. Must be sufficiently detailed to allow a judgmeatie made concerning
the potential utility of the offer to the Univengit

3. Must be unique or innovative to University use;

4, Must demonstrate that the proprietary characténebffering
warrants consideration of the use of sole sourceysement; and

5. May be subject to testing under terms and conditgpecified by
the University.

EVALUATION (GSA Section 3-104.01.4).

The unsolicited offer shall be evaluated to detagniis utility to the University
and whether it would be to the University's advgati enter into a contract
based on such offer. If an award is to be madé&eiasis of such offer, the sole
source procedures in Section 3.12. (Sole SourceuRrment) shall be followed.

CONFIDENTIALITY (GSA Section 3-104.01.5).

Any written request for confidentiality of data ¢aimed in an unsolicited offer
that is made in writing shall be honored. If an ethia made, confidentiality of
data shall be agreed upon by the parties and geddmthe provisions of the

contract. If agreement cannot be reached on contfadity, the University may
reject the unsolicited offer.

NOVATION OR CHANGE OF NAME (GSA Section 3-105)
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NO ASSIGNMENT (GSA Section 3-105.01.1).

No University contract is transferable, or othemnvéssignable, without the written
consent of the President and the Board of Regeatsded, however, that a
contractor may assign monies receivable under tamrafter due notice to the
University.

RECOGNITION OF A SUCCESSOR IN INTEREST. NOM®N (GSA
Section 3-105.01.2).

When in the best interest of the University, a sgsor in interest may be
recognized in a novation agreement in which thesfieror and the transferee shall
agree that:

1. The transferee assumes all of the transferor'gatiins;

2. The transferor waives all rights under the conteachagainst the
University; and

3. Unless the transferor guarantees performance afahigact by the
transferee, the transferee shall, if required,iflra satisfactory
performance bond.

CHANGE OF NAME (GSA Section 3-105.01.3).

When a contractor requests to change the nameiahwtholds a contract with

the University, the Administrator responsible foe ttontract shall, upon receipt of
a document indicating such change of name (for @l@nan amendment to the
Articles of Incorporation of the corporation), eniieto an agreement with the
requesting contractor to effect such a change wiend he agreement changing the
name shall specifically indicate that no other t®and conditions of the contract
are thereby changed.

REPORTS (GSA Section 3-105.01.4).
All change of name or novation agreements effebegdunder other than by the
President shall be reported to such officer withirty (30) working days of the

date that the agreement becomes effective.

ACTIONS AFFECTING MORE THAN ONE PURCHASINGGENCY (GSA
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Section 3-105.01.5).

Notwithstanding the provisions of Subsections 3.8\b Assignment) through
3.5.3. (Change of Name) of this Section, when araotor holds contracts with
more than one Purchasing Agency of the Territdrg,rtovation or change of
name agreements herein authorized shall be pratdsseigh the President for
contracts with the University of Guam.

CONTRACTING FOR INSTALLMENT PURCHASE PAYMENTS
INCLUDING INTEREST (GSA Section 3-106.01).

Supply contracts may provide for installment pusghpayments, including
interest charges, over a period of time. Installhpatyments, however, should be
used judiciously in order to achieve economy andmavoid budgetary restraints
and shall be justified in writing by the Presideftie President shall be
responsible for ensuring that statutory or othehjlitions are not violated by use
of installment provisions and that all budgetamnding, or other required prior
approvals are obtained. No such agreement shakdet unless provision for
installment payments is included in the solicitatticument.

PURCHASE OF ITEMS SEPARATELY FROM CONSTRUCTN@ONTRACT
(GSA Section 3-107.01).

The President is authorized to determine whetlseipaly item or group of supply
items shall be included as a part of, or procusgzagately from, any contract for
construction.

METHODS OF SOURCE SELECTION (GSA Section 320
Unless otherwise authorized by law, all Universityitracts shall be by

competitive sealed bidding, pursuant to Section @®mpetitive Sealed Bidding)
of these Regulations, except as provided in:

1. Section 3.10. (Procurement from Non-Profit Corpiorat);

2. Section 3.11. (Small Purchases);

3. Section 3.12. (Sole Source Procurement);

4, Section 3.13. (Emergency Procurements);

5. Section 3.14. (Competitive Selection ProcedureStawices Specified in
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Section 2.10.); and
6. Section 5.6. (Architect-Engineer and Land Sungervices);
Nothing in this Section requiring competitive biddishall prohibit the
development of specifications which require conipktly with existing supplies,
equipment or data processing systems.
3.9. COMPETITIVE SEALED BIDDING (GSA Section 3-202)
3.9.1. APPLICATION (GSA Section 3-202.01).

The provisions of this Section apply to every preotent made by competitive
sealed bidding, including multi-step bidding.

3.9.2. USE OF COMPETITIVE SEALED BIDDING (GSA Semti 3-202.02).

Competitive sealed bidding is the preferred metloodhe procurement of
supplies, services, or construction.

3.9.3. THE INVITATION FOR BIDS (GSA Section 3-203)0
3.9.3.1. USE (GSA Section 3-202.03.1).
The Invitation for Bids is used to initiate a cortifiee sealed bid procurement.
3.9.3.2. CONTENT (GSA Section 3-202.03.2).
The Invitation for Bids shall include the following
1. Instructions and information to bidders concerrtimg bid submission
requirements, including the time and date setdoeipt of bids, the
address of the office to which bids are to be @éeéd, the maximum time
for bid acceptance by the University, and any ofipercial information;
2. The purchase description, evaluation factors, dgfior performance
schedule, and such inspection and acceptance eatgiits as are not
included in the purchase description; and
3. The contract terms and conditions, disclosure gbnshareholders

identified in Section 3.9.5.4. (Disclosure of Mafginareholders), warranty
and bonding or other security requirements, ascgige.
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3.9.3.3. BID BOND FOR PROCUREMENT OF SUPPLIES ANBRY/ICES (GSA
Section 3-202.033).

1. Determination. A surety bid bond or cash deposy bearequired where
essential to the best interest of the Universibe President shall
determine whether a bid bond or cash deposit bbakquired with any
bid, and if required, prescribe the amount theasof enforce forfeiture of
such bond or deposit upon failure of the succesdfigler to enter into a
contract within the prescribed period of time. Tise of a bid bond,
however, is required when a performance bond isired; See Section
5.3. (Contract Performance and Payment Bonds)esEtRegulations for
bonding requirement in the procurement of constoct

2. Amount Required. Whenever a bid bond is requiree Rresident in
accordance with his best judgment shall deterntireamount or
percentage which, when applied to the bid pric#,psbduce an
amount that will provide a bid guarantee whichde@uate to protect
the University from loss in the event of terminatiaf the contract for
default as provided in the Bid Guarantee provisidre amount shall
be not less than ten percent (10%) of the bid price

3. Invitation for Bids Provision. When a bid guaranteeequired,
the invitation for bids shall contain;

(@) A statement that identifies details which will eleabidders
to determine the amount of the bid guarantee; and

(b) A bid guarantee provision as prescribed in thespiRRgons.

3.9.3.4. PERFORMANCE BOND FOR PROCUREMENT OF SUSAND
SERVICES (GSA Section 3-202.03.4).

1. Determination. To determine whether a perforradyand shall be
required before a contract is entered into, anetjfiired, to prescribe the
amount thereof and enforce forfeiture of such haguah failure of the
contractor to perform the contract in a satisfagctoanner Performance
bonds may be required where essential to theriiesest of the
University. Determinations to require performanoads shall be made
by the President on individual procurements. Exampf situations
which may warrant requiring a performance bongfocurement of
supplies and services are:
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(a) Where substantial progress payments are made hbfodelivery
of the end products;
(b) Where, in connection with a contract for dismaigglidemolition,

or removal of improvements, etc., regardless oflamh@a
performance bond is determined necessary to ensumpletion
of work and to protect the University against daengadjoining
property during the contract's performance;

(c) Performance bonds shall not be required unlessitiitation for
bids requires such a bond, or the requirementaf bond is in
the best interest of the University; or

(d) Any other conditions deemed to be in the bestéstenf the
University.

2. Amount required. Where the President determinesdoire a
performance bond, he shall determine the amouttitizadequately
protect the University.

3. Applicability. The bonds prescribed in this Sectarall be applicable if
its applications on individual procurement is esigéto the best interest
of the University as an assurance that the suaddsigder will perform
the services of the contract in a satisfactory reafiine bond required in
this Section may be waived by the President iftardgnation is made in
writing that the bond is not in the best interefshe University and the
nature of the services or supplies being procuces shot warrant the
additional protection afforded by the bond.

4, Form. Bonds, as may be required by this Sectical| bk issued by a
surety licensed to do business in this Territognds shall be on a
standard government form or standby irrevocabtereif credit or
certified check or cashier's check issued by aogllbanks or bonding
agencies licensed by the Insurance Commission8uam.

3.9.3.5. INCORPORATION BY REFERENCE (GSA SecticB(®.03.5).

The Invitation for Bids may incorporate documenggdference provided that the
Invitation for Bids specifies where such documerats be obtained.

3.9.3.6. ACKNOWLEDGMENT OF AMENDMENTS (GSA Secti@202.03.6).
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The Invitation for Bids shall require the acknowgetent of the receipt of all
amendments issued.

3.9.3.7. TAXES.

Bidders are cautioned that they are subject to GBiasiness Privilege Taxes,
including the Gross Receipts Tax and Guam Incom@&4d an local transactions.
All bidders are required to comply with appropritd® requirements. Bidders
may obtain specific tax information from the Direicof Revenue and Taxation.

3.9.4. BIDDING TIME (GSA Section 3-202.04).

Bidding time is the period of time between the datdistribution of the

Invitation for Bids and the time and date set fraipt of bids. In each case
bidding time will be set to provide bidders a rewdae time to prepare their bids.
A minimum of fifteen (15) working days shall be piged unless a shorter time is
deemed necessary for a particular procurementtasnti@ed in writing by the

President.
3.95. BIDDER SUBMISSIONS (GSA Section 3-202.05).
3.9.5.1. BID FORM (GSA Section 3-202.05.1).

The Invitation for Bids shall provide a form whishall include space in which
the bid price shall be inserted and which the hidthll sign and submit along
with all other necessary submissions.

3.9.5.2. TELEGRAPHIC BIDS, MAILGRAMS, AND FACSIMILE (GSA Section
3-202.05.2).

The Invitation for Bids may state that telegragids, mailgrams, and facsimiles
will be considered whenever they are received irdhat the designated office by
the time and date set for receipt of bids. Sudgralphic bids, mailgrams, or
facsimiles shall contain:

1. Specific reference to the Invitation for Bids;
2. The items, quantities and prices for which theibisubmitted:;
3. The time and place of delivery; and
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4 A statement that the bidder agrees to all thegeconditions, and
provisions of the Invitation for Bids.

BID SAMPLES AND DESCRIPTIVE LITERATURE @A Section 3-202.05.3).

Bid samples and descriptive literature may be reguivhen it is necessary to
evaluate required characteristics of the items bid.

The Invitation for Bids shall state that bid sanspbe descriptive literature should
not be submitted unless expressly requested ahddgardless of any attempt by
a bidder to condition the bid, unsolicited bid s#espr descriptive literature
which are submitted at the bidder's risk will netdxamined or tested, and will
not be deemed to vary any of the provisions ofilvéation for Bids.

DISCLOSURE OF MAJOR SHAREHOLDERS (GCA &t 5233).

As a condition of bidding, any partnership, solegpietorship or corporation
doing business with the Government of Guam shalhsuan affidavit executed
under oath that lists the name and address of erspp who has held more than
ten percent (10%) of the outstanding interest areshin said partnership, sole
proprietorship or corporation at any time during thvelve (12) month period
immediately preceding submission of a bid. Thedaffit shall contain the
number of shares or the percentage of all assetsobf partnership, sole
proprietorship or corporation which have been tglééach such person during
the twelve (12) month period.

In addition, the affidavit shall contain the nanmel @address of any person who has
received or is entitled to receive a commissioatugty or other compensation for
procuring or assisting in obtaining business rel&tethe bid for the bidder and
shall also contain the amounts of any such comarsgiratuity or other
compensation. The affidavit shall be open

and available to the public for inspection and ¢ogyFailure to submit the
affidavit disclosing shareholders and the stateroenterning commissions paid
shall be deemed nonresponsive and cause for mjeatihe bid upon opening.
PUBLIC NOTICE (GSA Section 3-202.06).

DISTRIBUTION (GSA Section 3-202.06.1).

Invitations for Bids or Notices of the Availabilitf Invitation for Bids shall be

mailed or otherwise furnished to a sufficient numtfebidders for the purpose of
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securing competition. Notices of Availability shall
1. Indicate where, when, and for how long InvitatiémsBids may be
obtained,;
2. Generally describe the supply, service, or constaaesired; and
3. May contain other appropriate information.

Where appropriate, the President may require palyofenfee or a deposit for the
supplying of the Invitation for Bids.

3.9.6.2. PUBLICATION (GSA Section 3-202.06.2).
Every procurement in excess of twenty-five thousdwithrs ($25,000) shall be

publicized at least once and at least seven (7kingdays before the final date of
submission of bids:

1. In a newspaper of general circulation on Guam;
2. In a newspaper of local circulation in the aredipent to the
procurement;
3. In industry media; or
4, In a government publication designed for giving lpbotices.
3.9.6.3. PUBLIC AVAILABILITY (GSA Section 3-202.08).

A copy of the Invitation for Bids shall be made @adale for public inspection at
the Procurement Section.

3.9.7. BIDDERS' LISTS (GSA Section 3-202.07).
3.9.7.1. PURPOSE (GSA Section 3-202.07.1).

Bidders' lists may be compiled by the ProcuremeatiSn to provide the
University with the names of businesses that manteeested in competing for
various types of University contracts. Unless othige provided, inclusion or
exclusion of the name of a business does not itelighether the business is
responsible in respect to a particular procureroeptherwise capable of
successfully performing a University contract. Thaversity may contact other
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Government procurement offices to obtain vendeéinks which may be
available.

DELETION OF BIDDERS (GSA Section 3-2023)7

Businesses that fail to respond to Invitation fad<Bor Notices of Availability on
three (3) consecutive procurements of similar itemay be removed from the
applicable bidders' list after notice to the bidd&nospective bidders currently
meeting the criteria for inclusion on the list ni@yreinstated on such lists at their
request.

PUBLIC AVAILABILITY (GSA Section 3-202.03).

Names and addresses on bidders' lists shall balblaiipon written request for
public inspection provided the lists shall not Isedifor private promotional,
commercial, or marketing purposes.

PRE-BID CONFERENCES (GSA Section 3-202.08).

Pre-bid conferences may be conducted to explaipritaurement requirements.
They shall be announced to all prospective bidkeosvn to have received an
Invitation for Bids. The conference shall be heldd enough after the Invitation
for Bids has been issued to allow bidders to becamdiar with it, but
sufficiently before bid opening to allow considévatof the conference results in
preparing their bids. Nothing stated at the preeoidference shall change the
Invitation for Bids unless a change is made bytamiamendment as provided in
Section 3.9.9. (Amendments to Invitation for Bidsa pre-bid conference was
required therein, or the notice of pre-bid confeeeshall so provide. A summary
of the conference shall be supplied to all thossmective bidders known to have
received an Invitation for Bids. If a transcripnigde, it shall be a public record.

AMENDMENTS TO INVITATIONS FOR BIDS (GSA Seoh 3-202.09).
FORM (GSA Section 3-202.09.1).

Amendments to Invitations for Bids shall be iddatifas such and shall require

that the bidder acknowledge receipt of all amendmissued. The amendments

shall reference the portions of the InvitationsBads they amend.

DISTRIBUTION (GSA Section 3-202.09.2).

Amendments shall be sent to all prospective bidkleosvn to have received an
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TIMELINESS (GSA Section 3-202.09.3).

Amendments shall be distributed within a reasontivie to allow prospective
bidders to consider them in preparing their bitithe time and date set for

receipt of bids will not permit such preparationcls time

shall be increased to the extent possible in thengiment or, if necessary, by
telegram, telephone, or facsimile and confirmethenamendment.

PRE-OPENING MODIFICATION OR WITHDRAWAL OFIBS (GSA Section
3-202.10).

PROCEDURE (GSA Section 3-202.10.1).
Bids may be modified or withdrawn by written notieeeived in the office
designated in the Invitation for Bids prior to tivae and date set for bid opening.
A telegraphic modification or withdrawal receivey tielephone or facsimile from
the receiving telegraph company office prior totinge and date set for bid

opening will be effective if the telegraph compamynfh ins the telephone
message or facsimile by sending a written copyef t

telegram showing that the message was receivadhtdafice prior to the time
and date set for bid opening.

DISPOSITION OF BID SECURITY (GSA Secti®202.10.2).

If a bid is withdrawn in accordance with this Sentithe bid security, if any, shall
be returned to the bidder.

RECORDS (GSA Section 3-202.10.3).

All documents relating to the modification or withdal of bids shall be made
a part of the appropriate procurement file.

LATE BIDS, LATE WITHDRAWALS, AND LATE MODIRCATIONS (GSA
Section 3-202.11).

DEFINITION (GSA Section 3-202.11.1).

Any bid received after the time and date set foeigt of bids is late. Any
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withdrawal or modification of a bid received aftee time and date set for
opening of bids at the place designated for opeisitaje.

TREATMENT (GSA Section 3-202.11.2).

No late bid, late modification, or late withdraweill be considered unless
received before contract award and the bid, matifio, or withdrawal would
have been timely but for the action or inactiotafversity personnel directly
serving the procurement activity.

NOTICE (GSA Section 3-202.11.3).

Bidders submitting late bids that will not be calesid for award shall be so
notified as soon as practicable.

RECORDS (GSA Section 3-202.11.4).

Records equivalent to those required in Sectiorl8.9. (Pre-opening
Modification or Withdrawal of Bids, Records) shia# made and kept for each
late bid, late modification, or late withdrawal.

RECEIPT, OPENING, AND RECORDING OF BIDS (&Section 3-202.12).
RECEIPT (GSA Section 3-202.12.1).

Upon its receipt, each bid and modification shaltime stamped, but not opened
and shall be stored in a secure place until the &nd date set for bid opening.

OPENING AND RECORDING OF BIDS (GSA Sentl#202.12.2).

Bids and modifications shall be opened publiclyhia presence of one or more
witnesses, at the time, date, and place desigivatbd Invitation for Bids. The
name of each bidder, the bid price, and such dtii@mation as is deemed
appropriate by the President, shall be read aloud o

otherwise made available. Such information alsdl leerecorded at the time of
bid opening; that is, the bids shall be tabulated bid abstract made. The names
and addresses of required witnesses shall alsecbeded at the opening.

The opened bids shall be available for public ioipa except to the extent the
bidder designates trade secrets or other propyidtaa to be confidential as set
forth in Subsection 3.9.12.3. (Confidential Datdaterial so designated shall
accompany the bid and shall be readily separabta fhe bid in order to facilitate
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public inspection of the nonconfidential portiontbé bid. Prices and makes and
models or catalog numbers of the items offeredyeeés, and terms of payment
shall be publicly available at the time of bid oimgrregardless of any designation
to the contrary.

CONFIDENTIAL DATA (GSA Section 3-202.12.3

The President or his designee shall examine tretbidetermine the validity of
any requests for nondisclosure of trade secretotrat proprietary data
identified in writing. If the parties do not agrae to the disclosure of data or if
the bidder has not separated such data as requiBsmttion 3.9.12.2. (Opening
and Recording of Bids), the President shall inféien bidders in writing what
portions of the bids will be disclosed and thatess the bidder protests under
Chapter 9 (Legal and Contractual Remedies) of tB&UProcurement
Regulations, the bids will be so disclosed. ThesIsidall be opened to public
inspection subject to any continuing prohibitiontba disclosure of confidential
data.

MISTAKES IN BIDS (GSA Section 3-202.13).

GENERAL (GSA Section 3-202.13.1).
Correction or withdrawal of a bid because of airatent, nonjudgmental
mistake in the bid requires careful consideratmprotect the integrity of the

competitive bidding system, and to assure fairnédse mistake is

attributable to an error in judgment, the bid may lme corrected. Bid correction or
withdrawal by reason of a nonjudgmental mistakaeisnissible, but only to the
extent it is not contrary to the interest of theudnsity or the fair treatment of
other bidders.

MISTAKES DISCOVERED BEFORE OPENING (GS&c8on 3.202.13.2).
A bidder may correct mistakes discovered befordithe and date set for bid
opening by withdrawing or correcting the bid asvided in Section 3.9.10.
(Pre-Opening Modification or Withdrawals of Bids).

CONFIRMATION OF BID (GSA Section 3-202.38

When the President or his designee knows or hasmea conclude that a
mistake has been made, such officer should retpue$tidder to confirm the bid.
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Situations in which confirmation should be requéstelude obvious, apparent
errors on the face of the bid or a bid.unreasoniavler than the other bids
submitted. If the bidder alleges mistake, the ba/ine corrected or withdrawn if
the conditions set forth in Subsections 3.9.13Wstakes Discovered After
Opening but Before Award) through 3.9.13.5. (Mistabiscovered After Award)
of this Section are met.

3.9.13.4. MISTAKES DISCOVERED AFTER OPENING BUT BERE AWARD (GSA
Section 3-202.13.4).

This Subsection sets forth procedures to be applidite three (3) situations
described when mistakes in bids are discovered thiéetime and date set for bid
opening but before award.

1. Minor Informalities. Minor informalities are mats of form, rather than
substance evident from the bid document, or infgmit mistakes that
can be waived or corrected without prejudice teotsidders; that is, the
effect on price, quantity, quality, delivery, or

contractual conditions is negligible. The Presidartiis designee shall
waive such informalities or allow the bidder toremt them depending
on which is in the best interest of the Universiyamples of minor
informalities include the failure of a bidder to:

(@) Return the number of signed bids required by thédtion for
Bids;

(b)  Sign the bid, but only if the unsigned bid is acpamed by other
material indicating the bidder's intent to be bguord

(c)  Acknowledge receipt of an amendment to the Invtafor Bids;
but only if:

® It is clear from the bid that the bidder receivied t
amendment and intended to be bound by its terms; or

(ii) The amendment involved had a negligible effect on
price, quantity, quality, or delivery.

2. Mistakes Where Intended Correct Bid is Evidéfithe mistake and the

intended correct bid is clearly evident on the fatthe bid document,
the bid shall be corrected to the intended cotvetand may not be
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withdrawn. Examples of mistakes that may be cleavigent on the face
of the bid document are typographical errors, srimextending unit
prices, transposition errors, and arithmeticalrstro

3. Mistakes Where Intended Correct Bid Is Not Emtdé bidder may be
permitted to withdraw a low bid if:

€) A mistake is clearly evident on the face of the didument, but
the intended correct bid is not similarly evideont;

(b) The bidder submits proof of evidentiary value whitdarly and
convincingly demonstrates that a mistake was made.

MISTAKES DISCOVERED AFTER AWARD (GSA Sext 3-202.13.5).

Mistakes shall not be corrected after award ofcthreract except where the
President or his designee makes a written detetimmthat it would be
unconscionable not to allow the mistake to be cbedk

DETERMINATION REQUIRED (GSA Section 3-203.6).

When a bid is corrected or withdrawn, or correctiorwithdrawal is denied,
under Subsections 3.9.13.4. (Mistakes Discovere¢erApening but Before
Award) and 3.9.13.5. (Mistakes Discovered After Adjaof this Section, the
President or his designee shall prepare a writtégrchination showing that the
relief was granted or denied in accordance witkdéHgegulations.

BID EVALUATION AND AWARD (GSA Section 3-2024).
GENERAL (GSA Section 3-202.14.1).

The contract is to be awarded "to the lowest resipand responsive bidder"
whose bid meets the requirements and criterieostt iin the Invitation for Bids.
See Section 5211(g) (Competitive Sealed Biddingasyof the Guam
Procurement Act. The Invitation for Bids shall &&th the requirements and
criteria which will be used to determine the lowestponsive bidder. No bid
shall be evaluated for any requirement or critetfat is not disclosed in the
Invitation for Bids.

RESPONSIBILITY AND RESPONSIVENESS (GSAtsan 3-202.14.2).
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Responsibility of prospective contractors is coddrg Section 3.16.
(Responsibility of Bidders and Offerors) of thisdpler. Responsiveness of bids
is covered by Section 5201(g) (Definitions, RespanBidder) of

the Guam Procurement Act, which defines "responisidder” as a person who
has submitted a bid which conforms in all matenéabects to the Invitation for
Bids.

PRODUCT ACCEPTABILITY (GSA Section 3-202.3).

The Invitation for Bids shall set forth any evaloatcriterion to be used in
determining product acceptability. It may requinbmission of bid samples,
descriptive literature, technical data, or otheterial. It may also provide for
accomplishing any of the following prior to award:

1. Inspection or testing of a product prior to awardguch characteristics
as quality or workmanship;

2. Examination of such elements as appearance, firasste, or feel; or

3. Other examinations to determine whether it confonitls any
other purchase description requirements.

The acceptability evaluation is not conducted lier purpose of determining
whether one bidder's item is superior to anothgrphly to determine that a
bidder's offering is acceptable as set forth inltivitation for Bids. Any bidders
offering which does not meet the acceptability iegyuents shall be rejected as
nonresponsive.

DE TERMINATION OF LOWEST BIDDER (GSA Siem 3-202.14.4).

Following determination of product acceptabilityses forth in Subsection
3.9.14.3 (Product Acceptability) of this Sectidrany is required, bids will be
evaluated to determine which bidder offers the kiveest to the University in
accordance with the evaluation criteria set fantthie Invitation for Bids.

Only objectively measurable criteria which arefeeth in the Invitation for Bids
shall be applied in determining the lowest bid&amples of such criteria
include, but are not limited to, transportation andt and ownership of life cycle
cost formulas. Refer to Subsections 3.9.14.5. (LBoacurement Preference)
through 3.9.14.7. (Biodegradable, Reusable, Relolglar Recycled Products)
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for additional evaluation factors.

Evaluation factors need not be precise predictbestmal future costs, but to the
extent possible such evaluation factors shall:

1. Be reasonable estimates based upon informatiodrhesrsity has
available concerning future use; and

2. Treat all bids equitably.

LOCAL PROCUREMENT PREFERENCE (GSA Sectiet04/GCA Section
5008).

All procurement of supplies and services shall lbelenfrom among businesses
licensed to do business on Guam and that maintaqffize or other facility on
Guam, whenever a business that is willing to berdractor is:

1. Alicensed bona fide manufacturing business thds ad least twenty-five
percent (25%) of the value of an item, not to idel@dministrative
overhead, using workers who are U.S. Citizenswfubly admitted
permanent residents or nationals of the UnitedeStatr persons who are
lawfully admitted to the United States to work, &®n their former
citizenship in the Trust Territory of the Pacifadnds; or

2. Abusiness that regularly carries an inventoryrégular immediate sale
of at least fifty percent (50%) of the items of gligs to be procured; or

3. Abusiness that has a bona fide retail or wholdsadiness location that
regularly carries an inventory on Guam of a valtiatdeast one half of
the value of the bid or one hundred fifty thousdntlars ($150,000),
whichever is less, of supplies and items of a simmikature to those being
sought; or

4. A service business actually in business, doingoatamtial portion of its
business on Guam, and hiring at least ninety-fitegnt (95%) U.S.
Citizens, lawfully admitted permanent residentsationals of the United
States, or persons who are lawfully admitted tdthi&ed States to work,
based on their citizenship in any of the natiore/jmusly comprising the
Trust Territory of the Pacific Islands.

A bidder who wishes to receive the local procurenpeaference must state that it
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meets one or more of the four requirements lisbeny@ new paragraph.
Procurement of supplies and services from off-Gusag be made if no local
agent for such supplies or services may be foun@uam or if the total cost
F.O.B. job-site, unloaded, of procurement fromiskind is not greater than
eighty-five percent (85%) of the total cost F.Qjdh-site, unloaded, of the same
supplies or services when procured from a locatcou

POLICY IN FAVOR OF PLANNED PROCUREMENTUBlic Law 18-44).

All procurement of supplies and services shall, etpossible, be made
sufficiently in advance of need for delivery or foemance to promote maximum
competition and good management of resources. ¢atiolih of bids and requests
for proposals shall not be manipulated so as toepbetential bidders at an
unnecessary competitive disadvantage. Except imgamey situations, lower
price bids are generally preferable to shorteveei or performance bids.

Delivery time may be considered as a factor in mgkin award to a responsive
bidder only if his average delivery time bid idedst ten

percent (10%) shorter than the average deliverg tifra lower price responsible
bidder and if the price offered by the bidder affgrthe faster delivery or
performance does not exceed one hundred five pefb@b%) of the lower price
bidder.

BIODEGRADABLE, REUSABLE, RECYCLABLE ORECYCLED
PRODUCTS (Public Law 21-22).

When possible, emphasis shall be placed on thénasecof products that are
biodegradable, reusable, recyclable or recycledymts, or any combination.
These Regulations shall provide that the cost (po@ny adjustments for local
vendors) of appropriate biodegradable, reusabtgctable, or recycled products
may be as much as ten percent (10%) greater tkagot of the non-
biodegradable, non-reusable, non-recyclable, ofreoycled products they are
replacing.

RESTRICTIONS (GSA Section 3-202.14.5).
Nothing in this Section shall be deemed to permittiact award to a bidder
submitting a higher quality item than that desigdan the Invitation for Bids if

such bidder is not also the lowest bidder as detemnin Subsection 3.9.14.4.
(Determination of Lowest Bidder) of this Sectiomurther, this Section does not
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permit negotiations with any bidder except as aigkd under Section 2.8.1.
(Limitations on Delegation, Contract Award) of ted®egulations with regard to a
construction project.

LOW 11E BIDS (GSA Section 3-202.15).
DEFINITION (GSA Section 3-202.15.1).
Low tie bids are low responsive bids from respadedilidders that are identical in

price and which meet all the requirements andraiitget forth in the Invitation for
Bids.

AWARD (GSA Section 3-202.15.2).

Award shall not be made by drawing lots, excepgedagorth below, or by dividing
business among identical bidders. In the discreaifche President or his designee,
award shall be made in any permissible mannewtliadiscourage tie bids. If no
permissible method will be effective in discouragptre bids and a written
determination is made so stating, award may be rgdieawing lots.

RECORD (GSA Section 3-202.15.3).

Record shall be made of all Invitation for Bidswhich tie bids are received
showing at least the following information:

1. The identification number of the Invitation for Bid
2. The supply source, or construction items; and
3. A listing of all the bidders and the prices subedtt

DOCUMENTATION OF AWARD (GSA Section 3-208)1

Following award, a record showing the basis foedaining the successful bidder
shall be made a part of the procurement file.

PUBLICIZING AWARDS (GSA Section 3-202.17).
Written notice of award shall be sent to the susfegdidder. In procurements

over twenty-five thousand dollars ($25,000), easbugcessful bidder shall be
notified of the award. Notice of award shall be magailable to the public.
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MULTI-STEP SEALED BIDDING (GSA Section 3-2038).
DEFINITION (GSA Section 3-202.18.1).

Multi-step sealed bidding is a two-phase processisting of a technical first
phase composed of one or more steps in which idddmit unpriced technical
offers to be evaluated by the University, and @sdghase in which those
bidders whose technical offers are determined tacseptable during the first
phase have their priced bids considered. It igydesi to obtain the benefits of
competitive sealed bidding by award of a contra¢he lowest responsive,
responsible bidder, and at the same time obtaibéhefits of the solicitation of
technical offers and the conduct of discussiormveduate and determine the
acceptability of technical offers.

CONDITIONS FOR USE (GSA Section 3-202).8.

The multi-step sealed bidding method may be useshvitiis not practical to
prepare initially a definitive purchase descriptiginich will be suitable to permit
an award based on the price. Multi-step sealedrmdtiay thus be used when it
is considered desirable:

1. To invite and evaluate technical offers to detemthreir acceptability to
fulfill the purchase description requirements;

2. To conduct discussions for the purposes of fatiigaunderstanding of
the technical offer and purchase description reguémts and, where
appropriate, obtain supplemental information, peemiendments of
technical offers, or amend the purchase description

3. To accomplish Subsections 3.9.18.2. 1. and 3.9.28d this Section
prior to soliciting priced bids; and

4, To award the contract to the lowest responsiverasgonsible bidder in
accordance with the competitive sealed biddinggutaces.

PRE-BID CONFERENCES IN MULTI-STEP SEALEDIDING (GSA Section
3-202.19).

Prior to the submission of unpriced technical cffer pre-bid conference as
contemplated by Section 3.9.8. (Pre-Bid Confereneesy be conducted by the
President or his designee. The President or higrtss may also hold a
conference of all potential bidders in accordanite @ection 3.9.8. (Pre-Bid
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Conferences) at any time during the evaluatiomefunpriced technical offers.

PROCEDURE FOR PHASE ONE OF MULTI-STEP SEBLBIDDING (GSA
Section 3-202.20).

FORM (GSA Section 3-202.20.1).

Multi-step sealed bidding shall be initiated by tb&uance of an Invitation for
Bids in the form required by Section 3.9.3. (Thethtion for Bids) except as

hereinafter provided. In addition to the requireiseset forth in Section 3.9.3.,
the multi-step Invitation for Bids shall state:

That unpriced technical offers are requested,;

Whether priced bids are to be submitted at the sangeas unpriced
technical offers; if they are, such priced biddldbasubmitted in a
separate sealed envelope;

That it is a multi-step sealed bid procurement, amcked bids will be
considered only in the second phase and only fridiaelos whose
unpriced technical offers are found acceptablaéTfirst phase;

The criteria to be used in the evaluation of therioed technical offers;

That the University, to the extent the Presiderfti®designee finds
necessary, may conduct oral or written discussibtise unpriced
technical offers;

That bidders may designate those portions of tipeiced technical offers
which contain trade secrets or other proprietatg ddnich are to remain
confidential; and

That the item being procured shall be furnishecegally in accordance
with the bidder's technical offer as found to malliy acceptable and
shall meet the requirements of the Invitation fat<B

AMENDMENTS TO THE INVITATION FOR BIDS (GSSection 3-202.20.2).

After receipt of unpriced technical offers, amendtsdo the Invitation for Bids
shall be distributed only to bidders who submittegriced technical offers, and
they shall be permitted to submit new unpriced ezl offers or to amend those
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submitted. If, in the opinion of the President @ dkesignee, a contemplated
amendment will significantly change the naturehaf procurement, the Invitation
for Bids, shall be cancelled in accordance withti8a@.15.4. (Cancellation of
Solicitation. Rejection of All Bids or Proposald)this Chapter and a new
Invitation for Bids issued.

RECEIPT AND HANDLING OF UNPRICED TECHNAC OFFERS (GSA
Section 3-202.20.3).

Unpriced technical offers shall not be opened piljlbut shall be opened in
front of two or more procurement officials. Suclieo$ shall not be disclosed to
unauthorized persons. Bidders may request nondisdmf trade secrets and
other proprietary data identified in writing.

EVALUATION OF UNPRICED TECHNICAL OFFERSSA Section
3-202.20.4).

The unpriced technical offers submitted by bidddrall be evaluated solely in
accordance with the criteria set forth in the latidn for Bids. The unpriced
technical offers shall be categorized as:

1. Acceptable;

2. Potentially acceptable; that is, reasonably sugdepif being made
acceptable; or

3. Unacceptable. The President or his designee gwdtd in writing the
basis for finding an offer unacceptable and makeuit of the
procurement file.

The President or his designee may initiate Phasedfihe procedure if, in the
President's or his designee's opinion, there dfieisat acceptable unpriced
technical offers to assure effective price comjuetiin the second phase without
technical discussions. If the President or hisgie=e finds that such is not the
case, the President or his designee shall issaenandment to the Invitation for
Bids or engage in technical discussions as sdt forBubsection 3.9.20.5.
(Discussions of Unpriced Technical Offers) of t8isction.

DISCUSSIONS OF UNPRICED TECHNICAL OFFERSSA Section
3-202.20.5).

The President or his designee may conduct disqussiith any bidder who
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submits an acceptable or potentially acceptablenieal offer. During the course
of such discussions, the President or his desighak not disclose any
information derived from one unpriced technicalkoffo any other bidder. Once
discussions are begun, any bidder who has not het#fied that its offer has

been finally found unacceptable may submit suppleaiénformation amending
its technical offer at any time until the closingtel established by the President or
his designee. Such submission may be made atdhestof the President or his
designee or upon the bidder's own initiative.

3.9.20.6. NOTICE OF UNACCEPTABLE UNPRICED TECHNICADFFER (GSA
Section 3-202.20.6).

When the President or his designee determinesdatsdunpriced technical offer
to be unacceptable, such offeror shall not be défdran additional opportunity to
supplement its technical offer.

3.9.21. MISTAKES DURING MULTI-STEP SEALED BIDDINGGSA Section
3-202.21).

Mistakes may be corrected or bids may be withdrduing Phase One at any
time. During Phase Two, mistakes may be correctedtbdrawal permitted in
accordance with Section 3.9.13. (Mistakes in Bids).

3.9.22. PROCEDURE FOR PHASE TWO (GSA Section 3-22Q.

3.9.22.1. INITIATION (GSA Section 3-202.22.1).

Upon the completion of Phase One, the Presidehnisatesignee shall either:

1. Open priced bids submitted in Phase One (if pridd were required to
be submitted) from bidders whose unpriced techriffals were found to
be acceptable; or

2. If priced bids have not been submitted, technicadugssions have been
held, or amendments to the Invitations for Bidsehbgen issued, invite
each acceptable bidder to submit a price bid.

3.9.22.2. CONDUCT (GSA Section 3-202.22.2).

Phase Two shall be conducted as any other conveetitialed bid procurement
except:
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As specifically set forth in Section 3.9.18. (Mtftiep Sealed Bidding)
through this Section;

No public notice need be given of this invitatiersubmit priced bids
because such notice was previously given;

After award, the unpriced technical offer of thesessful bidder shall
be disclosed as follows. The President or his degighall examine
written requests of confidentiality for trade sesrand proprietary data
in the technical offer of such bidder to determtime validity of any such
requests. If the parties do not agree as to trebodigre of data, the
President or his designee shall inform the biddewriting what portions
of the unpriced technical offer will be disclosedldhat unless the
bidder protests under Chapter 9 (Legal and Conteh&emedies) of the
University of Guam's Procurement Regulations, tiier avill be so
disclosed. Such technical offer shall be opengultwic inspection
subject to any continuing prohibition on the distie of confidential
data; and

Unpriced technical offers of bidders who are noamied the contract
shall not be opened to public inspection unless$tiesident or his
designee determines in writing that public inspethf such offers is
essential to assure confidence in the integrithefprocurement
process; provided, however, that the provisionSudfsection 3.9.22.2.
3. (Procedure for Phase Two, Conduct) of this Sacthall apply with
respect to the possible disclosure of trade searetgproprietary data.

PROCUREMENT FROM NON-PROFIT CORPORATIONS (GS#ction
5001(d)).

A contract may be awarded for a supply or serviitbomt competition when the
contractor is a non-profit corporation employinglééred or disabled workers.
As a condition of the award of the contract thetor must certify that labor
on the project will be performed by disabled pessexcept that supervisory
personnel do not have to be disabled. A contramt@rded a contract pursuant to
this Section shall not be required to post anyheftionds required under Article 5
of Chapter 5 of the Guam Procurement Act.

SMALL PURCHASES (GSA Section 3-204).

APPLICATION (GSA Section 3-204.01).
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In accordance with Section 5213 (Small PurchasesiecdGuam Procurement Act,
this Section is established for procurement of fkas fifteen thousand dollars
($15,000) for supplies or services and less thamtyvfive thousand dollars
($25,000) for construction.

3.11.2. AUTHORITY TO MAKE SMALL PURCHASES (GSA Sian 3-204.02).
3.11.2.1. AMOUNT (GSA Section 3-204.02.1).

The President or his designee may use this Seittioa procurement is to be less
than fifteen thousand dollars ($15,000) for supgpdieservices and less than
twenty-five thousand dollars ($25,000) for condtiarg, or as otherwise stipulated
by federal requirements. If these methods are s@d,uhe other methods of source
selection provided in Section 5210 (Methods of SeBelection) of the Guam
Procurement Act and these Regulations shall apply.

3.11.2.2. DELEGATION (GSA Section 3-204.02.2).

Delegation of authority to make small purchasgsdsided for under Section 2.5.
(Delegation of Procurement Authority by the Prestjief these Regulations.

3.11.2.3. EXISTING UNIVERSITY CONTRACT FOR ITEM&EA Section 3-204.02.3).

Supplies, services or construction items which tapbtained under current
University contracts shall be procured under sigreements in accordance with
the terms of such contracts. Further, supplie®osttuction items available from
UOG stocks shall not be procured under this Sec@perational procedures and
contract terms may provide for waivers or excepitmnthis Subsection.

3.11.2.4. AVAILABLE FROM ONE BUSINESS ONLY (GSA 8ton 3-204.02.4).

If the supply, service, or construction item isitalade from only one business, the
sole source procurement method set forth in Se8tib2. (Sole Source
Procurement) of these Regulations shall be usedliéttee procurement is a small
purchase as specified in Subsection 3.11.2.1. @kityhto Make Small Purchases,
Amount) of this Section.

3.11.2.5. DIVISION OF REQUIREMENTS (GSA Sectior284.02.5).
Procurement requirements shall not be artificidiiyded to avoid using the other

source selection methods set forth in Section §RIE@hods of Source Selection)
of the Guam Procurement Act and these Regulations.
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COMPETITION FOR SMALL PURCHASES OF SUPPLIBR SERVICES
BETWEEN $500 AND $15,000 (GSA Section 3-204.03).

PROCEDURE (GSA Section 3-204.03.1).

Insofar as it is practical for small purchasesugfidies or services between five
hundred dollars ($500) and fifteen thousand dol(&t%,000), no less than three
(3) businesses shall be solicited to submit writieatations or oral quotations
that are recorded and placed in the procurementfivard shall be made to the
business offering the lowest acceptable quotation.

RECORDS (GSA Section 3-204.03.2).

The names of the businesses submitting quotatimhshe date and amount of
each quotation shall be recorded and maintainedpablic record.

COMPETITION FOR SMALL PURCHASES OF CONSTRUON (GSA
Section 3-204.04).

For procurement of construction, as defined ini8a&030 (g) of the Guam
Procurement Act, between five hundred dollars ($20@ twenty-five thousand
dollars ($25,000), the procedures and records medjin Section 3.11.3.
(Competition for Small Purchases of Supplies oviges Between $500 and
$15,000) shall apply. For procurement of constarctess than five hundred
dollars ($500), Section 3.11.5. (Small Purchaset56D or Less) shall apply.

SMALL PURCHASES OF $500 OR LESS (GSA Sec8e204.05).

The President or his designee shall adopt opegdtipncedures for making small
purchases of less than five hundred dollars ($38@3h operational procedures
shall provide for obtaining adequate and reasonaiigoetition and for making
records to properly account for funds and to fet#i auditing of the Procurement
Section.

SMALL PURCHASES OF SERVICES SPECIFIED INGEON 2.10.
(AUTHORITY TO CONTRACT FOR CERTAIN SERVICES AND
APPROVAL OF CONTRACTS) AND SECTION 5.6. (ARCHITECT-
ENGINEER AND LAND SURVEYING SERVICES) OF THESE
REGULATIONS (GSA Section 3-204.06).

CONDITIONS FOR USE (GSA Section 3-204106.
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If it is expected that the services of accountgrtigsicians, lawyers, dentists,
architects, engineers, or land surveyors can beuped for less than fifteen
thousand dollars ($15,000) but more than five heddiollars ($500), the methods
specified in this Section may be used in lieu ef th

procedures specified in Section 3.14. (Competiigiection Procedures for
Services Specified in Section 2.10.) and Sectién(Brchitect-Engineer and
Land Surveying Services) of these Regulations.

3.11.6.2. EXAMINATION FOR QUALIFICATIONS AND NEGOTATIONS (GSA
Section 3-204.06.2).

Before contacting any person to perform the requservices, the President or
his designee shall examine any current statemémsatifications on file with

the University. Based on this examination, the iBlesg or his designee shall
contact the most qualified firm and attempt to niege acontract-for the required
services at a fair and reasonable price. If noecistatements of qualifications
are on file or the statements on file are inadegjt@tietermine the most qualified
firm, technical proposals or statements of quaifins shall be solicited. A
minimum of three (3) firms shall be considered aalthere are only one or two
gualified firms; in the latter case, the Presidamhis designee shall make written
determination justifying the consideration of onlye or two firms. A price or fee
shall not be solicited until the most qualifiediis chosen and only the most
qualified firm will be requested to submit a pritieafter negotiations, a fair and
reasonable price cannot be agreed to, negotiatidhise terminated with such
firm and negotiations begun with the next most djedl firm. The process shall
continue until a contract can be negotiated atrafal reasonable price to the
University.

3.12. SOLE SOURCE PROCUREMENT (GSA Section 3-205).
A contract may be awarded for a supply, serviceomstruction item without
competition when the provisions of this Sectionraet, provided that the
President or his designee above the level of Usityeof Guam Director
determines in writing that there is only one sodrethe required supply, service
or construction item.

3.12.1. APPLICATION (GSA Section 3-205.01).

The provisions of this Section apply to all solerse procurements unless
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emergency conditions exist as defined in Secti@8.3Emergency Procurement)
of these Regulations.

3.12.2. CONDITIONS FOR USE OF SOLE SOURCE PROCURENEGSA Section
3-205.02).

Sole source procurement is not permissible unlesgurement is available from
only a single supplier. A requirement for a patcyroprietary item does not
justify a sole source procurement if there is nthes one potential bidder or
offeror for that item. The following are exampldswcumstances which could
necessitate sole source procurement:

1. Where the compatibility of equipment, accessoeseplacement parts is
of paramount consideration;

2. Where a sole supplier's item is needed for trialarstesting;

3. Where a sole supplier's item is to be procuredesale;

4, Where public utility services are to be procured; o

5. Where supplies are offered through bankruptcy ceixership sales, or

other disposition at lower than prevailing marketgs. The
determination as to whether a procurement shathdde as a sole source
shall be made by the President or the designeacbfafficer. Such
determination and the basis therefore shall beriting. Such officer

may specify the application of such determinatind tne duration of its
effectiveness. In cases of reasonable doubt, cdtiopethould be
solicited. Any request by a using unit that a precwent be restricted to
one potential contractor shall be accompanied bgxatanation as to
why no other will be suitable or acceptable to ntketneed.

3.12.3. NEGOTIATION IN SOLE SOURCE PROCUREMENT (&Section 3-205.03).

The President or his designee shall conduct negmita as appropriate, as to
price, delivery, and terms.

3.12.4. RECORD OF SOLE SOURCE PROCUREMENT (GSAiSe®-205.04).
For the purpose of complying with Section 5249 @dof Procurement

Actions Taken Under Section 5214 (Sole Source Pemoant) and Section 5215
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(Emergency Procurements)) of the Guam Procuremettafrecord listing all
contracts made under sole source procurementtshatiaintained for a period of
five (5) years. The record shall contain:

1. The supplier's or contractor's name;
2. The amount and type of each purchase order oramintr
3. A listing of the supplies, services or constructiwacured under each

contract; and

4, The identification number of each purchase ordematract file.

The record shall be available for public inspection

EMERGENCY PROCUREMENTS (GSA Section 3-206).

Notwithstanding any other provision of this Chaptee President or a designee
of such officer may make or authorize others to enaergency procurements
when there exists a threat to public health, welfar safety under emergency
conditions; provided that:

1. Such emergency procurements shall be made withcaropetition as is
practicable under the circumstances;

2. The procurement agent must solicit at least thi3g@{ormal price
quotations;

3. If time allows, notice must given to all contractdrom the qualified

bidders list who have provided the needed suppliesservices to
the University within the preceding twelve (12) rtiws) and

4, Award of the emergency procurement must be matteetérm with the
best offer, as determined by evaluating cost afidestg time.

APPLICATION (GSA Section 3-206.01).

The provisions of this Section apply to every precoent made under emergency
conditions that will not permit other source sdl@timethods to be used.

DEFINITION OF EMERGENCY CONDITIONS (GSA Semn 3-206.02).

An emergency condition is a situation which creatéisreat to public health,
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welfare, or safety such as may arise by reasofisafs, earthquakes, epidemics,
typhoons, riots, equipment failures, and othersiess, or such other reasons as
may be proclaimed by the Governor, or upon writtetermination of the basis for
the emergency and for the selection of a particcdatractor. The existence of such
condition creates an immediate and serious neeslfiplies, services, or
construction that cannot be met through normalymeroent methods and the lack
of which would seriously threaten:

1. The functioning of the University;
2. The preservation or protection of property; or
3. The health or safety of any person.

Purchases of assistive technologies and adaptivipragnt for the
disabled are defined as emergency procurements.

SCOPE OF EMERGENCY PROCUREMENTS (GSA Sacii@06.03).

Emergency procurements shall be limited to thogplses, services, or
construction items necessary to meet the emergency.

No emergency procurement or combination of emenrgpnacurements may be
made for an amount of goods or supplies greaterttimamount of such goods
and supplies which is necessary to meet an emerdenthe thirty (30) working
day period immediately following the procurement.

SOURCE SELECTION METHODS (GSA Section 3-26#.

GENERAL (GSA Section 3-206.05.1).
The procedure used shall be selected to assurththegquired supplies, services
or construction items are procured in accordantke tlie provisions of Section

3.13. (Emergency Procurements), and in time to thee¢mergency. Given this
constraint, such competition as is practicablel ff@bbtained.

AFTER UNSUCCESSFUL COMPETITIVE SEALED BMNG (GSA Section
3-206.05.2).

When competitive sealed bidding is unsuccessfuhiiee bids received pursuant

to an Invitation for Bids are unreasonable, nonastitipe, or the low bid exceeds
available funds as certified by the appropriatedii®fficer, and time or other
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circumstances will not permit the delay requiredesolicit competitive sealed
bidding, then an emergency procurement may be made.

3.13.5. DETERMINATION AND CERTIFICATE E OF EMERGENCPROCUREMENT
(GSA Section 3-206.06).

3.13.5.1. DETERMINATION (GSA Section 3-206.06.1).

The President or his designee shall make a writié@rmination stating the basis
for an emergency procurement and for the seledtidhe particular contractor.
Such determination shall be made part of the contfila.

The requirements for a written determination far gmergency shall be met if the
procurements are being made on the basis of ther@ors declaration of an
emergency situation by Executive Order if such Ostates that emergency
procurement may be resorted to for the purposésedDrder.

3.13.5.2. EMERGENCY CERTIFICATION (GSA Section 36206.1/GCA Section 5215).
Unless authorized by an Executive Order declaringraergency, no emergency
procurement may be made except on a certificateemader penalty of perjury by
the President. Certified copies of the certificgttall be sent via facsimile and
messenger, prior to award and as a condition theiethe Governor and Speaker
of the Legislature and delivered. The certificdtallscontain the following:

1. A statement of the facts giving rise to the emecgen

2. The factual basis of the determination that an gerary procurement is
necessary; and

3. A statement that emergency procurement is not hesed solely for the
purpose of avoidance of the provisions of this Géap

In addition to any other requirement, the Chairrofithe Board of Regents or
designee must approve in writing all authorizatifotmemergency procurement
prior to the emergency procurement.

3.13.6. RECORD (GSA Section 3-206.06.2).
For the purpose of complying with Section 5249 @dof Procurement Actions

Taken Under Section 5214 (Sole Source ProcureraedtSection 5215
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(Emergency Procurements) of the Guam ProcuremeniAecord listing all
contracts made under emergency procurement shalbigained for a period of
five (5) years. The record shall contain:

1. The supplier or contractor's name;
2. The amount and type of purchase order or contract;
3. A listing of the supplies, services, or construtjwmocured under the

purchase order or contract; and
4, The identification number of the purchase orderamtract file.

3.14. COMPETITIVE SELECTION PROCEDURES FOR SERVICESECIFIED IN
SECTION 2.10. (AUTHORITY TO CONTRACT FOR CERTAIN 8®ICES
AND APPROVAL OF CONTRACTS) OF THESE REGULATIONS (&S
Section 3-207).

3.14.1. APPLICATION (GSA Section 3-207.01).

The provisions of this Section apply to every precoent of the services of
accountants, physicians, lawyers, dentists, inggrénokers, and other
professionals as specified in Section 2.10. (Authdo Contract for Certain
Services and Approval of Contracts) of these Reiquis.

3.14.2. CONDITIONS FOR USE OF COMPETITIVE SELECTIGNROCEDURES
(GSA Section 3-207.02).

The services specified in Section 2.10. (AuthaityContract for Certain Services
"and Approval of Contracts) of these Regulatioralldie procured in accordance
with this Section, except as authorized under 338&le Source Procurement) or
3.13. (Emergency Procurements) of this Chapteri&ss for architecture,
engineering, construction, land surveying, envirental assessment and other
such services shall be procured in accordance®@¥itipter 5 (Procurement of
Construction, Architect-Engineer, and Land Survgygervices) of these
Regulations.

3.14.3. DETERMINATION REQUIRED PRIOR TO USE OF COMPTIVE
SELECTION PROCEDURES (GSA Section 3-207.03).

For the purposes of procuring the services spekifisection 3.14.1 (Competitive
Selection Procedures for Services Specified ini@2& 10. of these

Page 111-37



3.14.4.

3.14.5.

University of Guam - Procurement Regulations
Chapter 3

Regulations, Application), the President or hisglese may, at his or her
discretion, procure services for a using unit wiegfuested. In either case, the
President or his designee shall determine in vgjitorior to announcing the need
for any such services:

1. That the services to be acquired are servicesfigmbai Section 3.14.1.
(Application);

2. That a reasonable inquiry has been conducted, whahinclude
requesting the UOG Personnel Division to reportlaavailability of
such personnel, and that the University of Guamngéther the
personnel nor resources to perform the servicasinedjunder the
proposed contract;

3. The nature of the relationship to be establishdaden the using unit and
the contractor by the proposed contract; and

4, That the University has developed, and fully inetwlimplement, a
written plan for utilizing such services which wlilé included in the
contractual statement of work.

STATEMENT OF QUALIFICATIONS (GSA Section287.04).

When the services specified in Section 3.14.1. (isapon) are needed on a

recurring basis, the President or his designeé ati@lely solicit persons engaged

in providing such services to submit annual stateémef qualifications in a

prescribed format which shall include the followingprmation:

1. Technical education and training;

2. General or special experience, certifications nsess, and membership in
professional associations, societies, or boards;

3. An expression of interest in providing a particidarvice specified in
Section 3.14.1. (Application); and

4, Any other pertinent information requested by thesifent.

Persons may amend statements of qualificationsyetime by filing a new
statement.

PUBLIC NOTICE IN COMPETITIVE SELECTION PRBEDURES (GSA
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Section 3-207.05).

Notice of the need for services specified in Sec8d4.1. (Application) shall be
made by the President or his designee in the fdraRequest for Proposals at
least ten (10) working days before the proposagdae. Adequate public notice
shall be given as provided in Section 3.9.6. (Rulbtice), and additionally shall
consist of distributing Requests for Proposalsaisgns interested in performing
the services required by the proposed contract.

REQUEST FOR PROPOSALS (GSA Section 3-207.06
CONTENTS (GSA Section 3-207.06.1).

The Request for Proposals shall be in the formipddy the President or his
designee and contain at least the following infdioma

1. The type of services required;

2. A description of the work involved;

3. An estimate of when and for how long the servicékh& required;

4, The type of contract to be used;

5. A date by which proposals for the performance efdglrvices shall be
submitted,;

6. A statement that the proposals shall be in writing;

7. A statement that offerors may designate thoseq@wtbf the proposals
which contain trade secrets or other proprietatg ttaremain
confidential;

8. A statement of the minimum information that theparsals may contain,
to include;

(a)  The name of the offeror, the location of the off&rgrincipal
place of business and, if different, the placeafgrmance of the
proposed contract;

(b)  If deemed relevant by the President or his desigiheeage of the
offeror's business and average number of emplayessa
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previous period of time, as specified in the RegtesProposals;

(© The abilities, qualifications, and experience ¢fpaksons who
would be assigned to provide the required services;

(d) A listing of other contracts under which servicasikar in scope,
size, or discipline to the required services werdgsmed or
undertaken within a period of time, as specifiethim Request for
Proposals;

(e) A plan giving as much detail as is practical explay how the
services will be performed; and

)] The factors to be used in the evaluation and sefeptocess and
their importance.

EVALUATION (GSA Section 3-207.06.2).

Proposals shall be evaluated only on the basisalfiation factors stated in the
Request for Proposals. The following factors magmgropriate to use in
conducting the evaluation. The relative importaoichese and other factors will
vary according to the type of services being predur

The minimum factors are:

1. The plan for performing the required services;

2. The ability to perform the services as reflectedhmytechnical training
and education, general experience, specific expegie providing the

required services, and the qualifications and tidsliof personnel
proposed to be assigned to perform the services;

3. The personnel, equipment, and facilities to perftrenservices currently
available or demonstrated to be made availableeatirne of contracting;
and

4, A record of past performance of similar work.

PRE-PROPOSAL CONFERENCES (GSA Section 3&207

Pre-proposal conferences, as appropriate, mayrmcted in accordance with
Section 3.9.8. (Pre-Bid Conferences). Such a cenéer may be held anytime
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prior to the date established for submission oppsals, and may be mandatory if
deemed appropriate by the President or his designee

RECEIPT AND HANDLING OF PROPOSALS (GSA Sent3-207.08).
REGISTRATION (GSA Section 3-207.08.1).

Proposals and modifications shall be time-stamgezhueceipt and held in a
secure place until the established due date. Patgpsball not be opened publicly
nor disclosed to unauthorized persons, but shabigemed in the presence of two
or more University officials. A register of propdsahall be established which
shall include for all proposals, the name of eafflror, the number of
modifications received, if any, and a descriptiaffisient to identify the services
offered. The register of proposals shall be opaoguublic inspection only after
award of the contract. Proposals of offerors wheorat awarded the contract
shall not be opened to public inspection.

REQUESTS FOR NONDISCLOSURE OF DATA (GS#i®n 3-207.08.2).

If the offeror selected for award has requestedriting the nondisclosure of
trade secrets and other proprietary data so idedtithe President or a designee
of such official shall examine the request in theposal to determine its validity
prior to entering negotiations. If the parties d agree as to the disclosure of
data in the contract, the President or a desigheadh officer shall inform the
offeror in writing what portion of the proposal Wile disclosed and that, unless
the offeror withdraws the proposals or protestseurichapter 9 (Legal and
Contractual Remedies) of the Guam ProcurementtAetproposal will be so
disclosed.

DISCUSSIONS (GSA Section 3-207.09).

DISCUSSIONS PERMISSIBLE (GSA Section 3-29.1).
The President or a designee shall evaluate allogalp submitted and may
conduct discussions with any offeror. The purpagesich discussions shall be
to:

1. Determine in greater detail such offeror's quadtiicns; and
2. Explore with the offeror the scope and nature efréquired services, the

offeror's proposed method of perfounance, andetaive utility of
alternative methods of approach.
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NO DISCLOSURE OF INFORMATION (GSA Sectii207.09.2).

Discussions shall not disclose any informationwastifrom proposals submitted
by other offerors, and the University's Procurengetttion shall not disclose any
information contained in any proposals until atterard of the proposed contract
has been made. The proposal of the offeror awatdedontract shall be opened
to public inspection except as otherwise providethe contract. (See Section
3.14.8.2., Requests for Nondisclosure of Data.)

MODIFICATION OR WITHDRAWAL OF PROPOSALS&GA Section
3-207.09.3).

Proposals may be modified or withdrawn at any torer to the conclusion of
discussions.

SELECTION OF THE BEST QUALIFIED OFFEROR®SA Section 3-207.10).

After conclusion of validation of qualificationsyauation, and discussion as
provided in Sections 3.9.20.5. (Discussions of limgar Technical Offers) and
3.14.9. (Discussions), the President or a desigheach officer shall select, in
the order of their respective qualification ranking fewer than three acceptable
offerors (or such lesser number if less than thmeptable proposals were
received) deemed to be the best qualified to peothé required services.

SUBMISSION OF COST OR PRICING DATA (GSAcSen 3-207.11).
The offeror determined to be best qualified shaltdxquired to submit cost or
pricing data to the President or his designeetim@specified prior to the
commencement of negotiations in accordance withi@®e8.18. (Cost or Pricing
Data) of these Regulations.

NEGOTIATION AND AWARD OF CONTRACT (GSA Seen 3-207.12).

GENERAL (GSA Section 3-207.12.1).
The President or a designee of such officer slegjbtiate a contract with the best
qualified offeror for the required services at ce@mgation to be fair and

reasonable.
ELEMENTS OF NEGOTIATION (GSA Section 37212.2).

Contract negotiations shall be directed toward:
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1. Making certain that the offeror has a clear undeding of the scope of
work, specifically, the essential requirements Iagd in providing the
required services;

2. Determining that the offeror will make available thecessary personnel
and facilities to perform the services within tkguired time; and

3. Agreeing upon compensation which is fair and reabt® taking into
account the estimated value of the required sesyvired the scope
complexity, and nature of such services.

3.14.12.3. SUCCESSFUL NEGOTIATION IATION OF CONTRA®VITH BEST QUALIFIED
OFFEROR (GSA Section 3-207.12.3).

If compensation, contract requirements, and conttacuments can be agreed
upon with the best qualified offeror, the contrsigall be awarded to that offeror.

3.14.12.4. FAILURE TO NEGOTIATE CONTRACT WITH BESQUALIFIED OFFEROR
(GSA Section 3-207.12.4).

1. If compensation, contract requirements, or contacuments cannot be
agreed upon with the best qualified offeror, aternitrecord stating the
reasons therefor shall be placed in the file apdPttesident or a designee
shall advise such offeror of the termination of etégions which shall be
confirmed by written notice within three (3) worginlays.

2. Upon failure to negotiate a contract with the lpstlified offeror, the
President or designee may enter into negotiatidtistiie next most
qualified offeror. If compensation, contract reguirents, and contract
documents can be agreed upon, then the contrdtbstewarded to that
offeror. If negotiations again fail, negotiatioriea#l be terminated as
provided in Subsection 3.14.13.4. 1. of this Sectind commence with
the next qualified offeror.

3.14.12.5. NOTICE OF AWARD (GSA Section 3-207.12.5)

Written notice of award shall be public informatiand made a part of the
contract file.

3.14.12.6. FAILURE TO NEGOTIATE E, CONTRACT WITH GERORS INITIALLY
SELECTED AS BEST QUALIFIED (GSA Section 3-207.12.6)
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Should the President or a designee be unable tiatga contract with any of the
offerors initially selected as the best qualifigftmrs, offers may be resolicited or
additional offers may be selected based on origawdeptable submissions in the
order of their respective qualification ranking arejotiations may continue in
accordance with Subsections 3.14.13.2. (Elementegbtiation) through
3.14.13.4. (Failure to Negotiate Contract with Beatlified Offeror) of this
Section until an agreement is reached and thearawarded.

3.14.13. MEMORANDUM OF EVALUATION AND NEGOTIATION GSA Section
3-207.13).

At the conclusion of negotiations resulting in gveard of the contract, the
President or a designee may prepare a memorandting $erth the basis of
award including:

1. How the evaluation factors stated in the RequedPfoposals
were applied to determine the best qualified offerand

2. The principal elements of the negotiations inclgdime significant
considerations relating to price and the other sevfithe contract.

All memoranda shall be included in the contra& éihd be available for public
inspection.

3.14.14. APPROVAL OF CONTRACTS FOR LEGAL SERVICESJA Section
3-207.14).

As provided in Section 2.10.2. (Authority to Comtréor Certain Services and
Approval of Contracts, Approval of Contracts forgaé Services) of these
Regulations, no contract for the services of L&gmlinsel may be awarded
without the approval of the Attorney General.

3.14.15. REPORTS (GSA Section 3-207.15).

The President or his designee shall submit anntmliye Board of Regents a
listing of all contracts awarded under Section 3(Cémpetitive Selection
Procedures for Services Specified in Section ZAGthority to Contract for
Certain Services and Approval of Contracts) of ¢heegulations) of these
Regulations in the preceding fiscal year. The reglall identify the parties to
the contract, the contract amount, duration, aeds#rvices to be performed
thereunder.
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CANCELLATION OF INVITATIONS FOR BIDS OR REQUETS FOR
PROPOSALS (GSA Section 3-301).

SCOPE OF THIS SECTION (GSA Section 3-3011.01

The provisions of this Section shall govern thecedlation of any solicitations
whether issued by the University under competitigaled bidding, small
purchases, or any other selection method, andtiejeaf bids or proposals in
whole or in part.

POLICY (GSA Section 3-301.02).

Solicitations should only be issued when thereviala procurement need unless
the solicitation states that it is for informatibparposes only. The solicitation
may give the status of funding for the procurement.

Preparing and distributing a solicitation requittes expenditure of government
time and funds. Businesses likewise incur expemggamining and responding to
solicitations. Therefore, although issuance ofleisation does not compel award
of a contract, a solicitation is to be cancelletyavhen there are cogent and
compelling reasons to believe that the cancellaifdhe solicitation is in the
University's best interest.

CANCELLATION OF SOLICITATION. NOTICE (GSAe&stion 3-301.03).

Each solicitation issued by the University shaketthat the solicitation may be
cancelled as provided in these Regulations.

CANCELLATION OF SOLICITATION. REJECTION OALL BIDS OR
PROPOSALS (GSA Section 3-301.04).

PRIOR TO OPENING (GSA Section 3-301.04.1)

1. Opening. As used in this Section, "opening" me&esdate set for
opening of bids, or receipt of unpriced technidérs in multi-step
sealed bidding.

2. Determination. Prior to opening, a solicitation negycancelled in whole

or in part when the President or his designee ahées in writing that
such action is in the University's best interestréasons including but not

Page 11145



University of Guam - Procurement Regulations
Chapter 3

limited to:

(@)  The University no longer requires the suppliesyises or
construction;

(b)  The University no longer can reasonably expectital fthe
procurement; or

(© Proposed amendments to the solicitation would tsic
magnitude that a new solicitation is desirable.
3. Notification. When a solicitation is cancelled prto opening, notice of
cancellation shall be sent to all businesses sedici
4. Notice of Cancellation. The notice of cancellatsbrall:
(@) ldentify the solicitation;
(b)  Briefly explain the reason for cancellation; and
(c)  Where appropriate, explain that an opportunity b&lgiven to
compete on any resolicitation or any future promeets of
similar supplies, services or construction.
3.15.4.2. AFTER OPENING (GSA Section 3-301.04.2).
1. Determination. After opening, but prior to awaatl bids or proposals
may be rejected in whole or in part when the Pegidr his designee
determines in writing that such action is in thaugmsity's best interest

for reasons including, but not limited to:

€)) The supplies, services, or construction being pextare no
longer required,

(b) Ambiguous or otherwise inadequate specificationsevpart of
the solicitation;

(c) The solicitation did not provide for consideratimiall factors of
significance to the University;

(d) Prices exceed available funds and it would notdpeapriate to
adjust quantities to come within available funds;
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(e) All otherwise acceptable bids or proposals recearedat clearly
unreasonable prices; or
() There is reason to believe that the bids or prdpasay not have

been independently arrived at in open competitiaaly have been
collusive, or may have been submitted in bad faith.

2. Notice of Rejection. A notice of rejection shiblie sent to all businesses
that submitted bids or proposals, and it shall comfto Subsection
3.15.4.1. 4. (Cancellation of Solicitation. Rejeatof All Bids or
Proposals, Prior to Opening, Notice of Cancellgtmfrthis Section.

DOCUMENTATION (GSA Section 3-301.04.3).

The reasons for cancellation or rejection shaliiagle part of the procurement
file and shall be available for public inspection.

REJECTION OF INDIVIDUAL BIDS OR PROPOSALG$A Section
3-301.05).

GENERAL (GSA Section 3-301.05.1).

This Section applies to rejection of individual $iok proposals in whole or in
part.

NOTICE IN SOLICITATION (GSA Section 3-305.2).

Each solicitation issued by the University shatiyide that any bid or proposal
may be rejected in whole or in part when in the beerest of the University as
provided in these Regulations.

REASON FOR REJECTION (GSA Section 3-30B)

1. Bids. As used in this Subsection, "bid" meanstzid submitted in
competitive sealed bidding or in the second phé&seutti-step sealed
bidding and includes submissions under Section. §Srhall Purchases)
of these Regulations if no changes in offers doswvald after submission.
Reasons for rejecting a bid include, but are moitdid to:

(a) The business that submitted the bid is notaesiple as
determined under Section 3.16.7. (Written Detertionaof
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Nonresponsibility Required) of this Chapter;

(b)  The bid is not responsive, that is, it does nofaan in all
material respects to the Invitation for Bids; seeti®n 3.9.14.2.
(Bid Evaluation and Award, Responsibility and Resgeeness)
of this Chapter; or

(c)  The supply, service, or construction offered inlikis
unacceptable by reason of its failure to meet pleeification
requirements or other acceptable criteria set fiorthe Invitation
for Bids. See Section 3.9.14.3. (Bid Evaluation Améhrd,
Product Acceptability) of this Chapter.

Proposals. As used in this Subsection, "propesaans any offer
submitted in response to any solicitation, inclgdim offer under Section
3.11. (Small Purchase), except a bid as defin@lbsection 3.15.5.3. 1.
(Reason for Rejection, Bids) of this Section. Uslt#® solicitation states
otherwise, proposals need not be unconditionaltgpied without
alteration or correction, and the University's elatequirements may be
revised or clarified after proposals are submitliéds flexibility must be
considered in determining whether reasons exigtejecting all or any
part of a proposal. Reasons for rejecting propdsalade, but are not
limited to:

(&)  The business that submitted the proposals is nponstble as
determined under Section 3.16. (Responsibility idtBrs and
Offerors) of these Regulations;

(b)  The proposals ultimately (that is, after opportyhids passed for
altering or clarifying the proposal) fail to mebketannounced
requirements of the University in some materiapees; or

(c)  The proposed price is clearly unreasonable.

NOTICE OF REJECTION (GSA Section 3-304p5

Upon request, unsuccessful bidders or offerord beaddvised of the reasons

"ALL OR NONE" BIDS OR PROPOSALS (GSA Sent®-301.06).

Only when provided by the solicitation may a bidhooposal limit acceptance to
the entire bid or proposal offering. Otherwise,shids or proposals shall be
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deemed to be nonresponsive. If the bid or progegaioperly so limited, the
University shall not reject part of such bid or posal and award on the
remainder.

DISPOSITION OF BIDS OR PROPOSALS (GSA Sec8-301.07).

When bids or proposals are rejected, or a solisitatancelled after bids or
proposals are received, the bids or proposals wiagk been opened shall be
retained in the procurement file, or if unopenetiimed to the bidders or offerors
upon request, or otherwise disposed of.

RESPONSIBILITY OF BIDDERS AND OFFERORS (GSéc8on 3-401).
APPLICATION (GSA Section 3-401.01).

A determination of responsibility or nonresponsibishall be governed by this
Section.

STANDARDS OF RESPONSIBILITY (GSA Sectior31.02.1).

Factors to be considered in determining whethestiwedard of responsibility has
been met include whether a prospective contraetsr h

1. Available the appropriate financial, material, gouéent, facility, and
personnel resources and expertise, or the alblipptain them,
necessary to indicate its capability to meet atitactual requirements;

2. A satisfactory record of performance;

3. A satisfactory record of integrity;

4, Qualified legally to contract with the Universitgnd

5. Supplied all necessary information in connectiothwlie inquiry

concerning responsibility.

INFORMATION PERTAINING TO RESPONSIBILITY (&A Section
3-401.02.2).

The prospective contractor shall supply informatiequested by the President or

his designeee concerning the responsibility of sumtiractor. If such contractor
fails to supply the requested information, the Eliee®t or his designee shall base
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the determination of responsibility upon any aua#ganformation.
The unreasonable failure of a bidder or offergommptly supply information in
connection with an inquiry with respect to respbitisy may be grounds for a
determination of nonresponsibility with respecsteh bidder or offeror.

3.16.4. RIGHT OF NONDISCLOSURE (GSA Section 3-4Q1L(b
Information furnished by a bidder or offeror punsti this Section shall not be

disclosed outside of the Procurement Section obhigersity of Guam or by the
President without the prior written consent of ltidder or offeror.

3.16.5. ABILITY TO MEET STANDARDS (GSA Section 3-4M®3).

The prospective contractor may demonstrate thdadititiy of necessary
financing, equipment, facilities, expertise, andspanel by submitting upon

request:

1. Evidence that such contractor possesses such aecésss;
2. Acceptable plans to subcontract for such necest&ang; or
3. A documented commitment from, or explicit arrangatnaith,

a satisfactory source to provide necessary items.
3.16.6. DUTY CONCERNING RESPONSIBILITY (GSA Secti8n01.04).

Before awarding a contract, the President or hesgtlee must be satisfied that the
prospective contractor is responsible.

3.16.7. WRITTEN DETERMINATION OF NONRESPONSIBILITREQUIRED (GSA
Section 3-401.05).

If a bidder or offeror who otherwise would have hes&varded a contract is found
nonresponsible, a written determination of nonrasgility setting forth the basis
of the finding shall be prepared by the Presidemisdesignee. A copy of the
determination shall be sent promptly to the norwasible bidder or offeror. The
final determination shall be made part of the prement file.

3.17. PREQUALIFICATION OF SUPPLIERS (GSA Sectiod@32).

Prospective suppliers may be prequalified for patair types of supplies,
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services, and construction. Solicitation mailirmgdiof potential contractors shall
include, but shall not be limited to, such prediedi suppliers.

PREQUALIFICATION (GSA Section 3-402.01).
GENERAL (GSA Section 3-402.01.1).

Prospective contractors may be prequalified fodéidists, but distribution of the

solicitation shall not be limited to prequalifiedrtractors, nor may a prospective
contractor be denied award of a contract simplyabse such contractor was not

prequalified. The fact that a prospective contnabas been prequalified does not
necessarily represent a finding of responsibility.

QUALIFIED PRODUCTS LISTS (GSA Section 32401.2).

This Section is not applicable to qualified produdtts which are treated in
Section 4.3.2.2. (Procedures for the Developme®ipefifications, Special
Additional Procedures) of Chapter 4 (Specificatjaf¢hese Regulations.

COST OR PRICING DATA (GSA Section 3-403).

SCOPE OF REGULATION ON COST OR PRICING DAT®SA Section
3-403.01).

This Section sets forth the pricing policies whigk applicable to contracts of any
type and any price adjustments thereunder whernocgsicing data are required to
be submitted. The provisions of this Section reggisubmission of cost or pricing
data do not apply to a contract let by competitigaled bidding (including multi-
step bidding) or small purchases. However, cogrioing data may be required
under a contract let by competitive sealed bidavhgn price

adjustments are subsequently made in such a cobatrdgto this extent, those
provisions would apply.

See Section 3.18.2. (Requirement for Cost or RyiDiata) for when the
contractor may be required to submit cost or pgaata.

REQUIREMENT FOR COST OR PRICING DATA (GSAcson 3-403.02).
SUBMISSION OF COST OR PRICING DATA (GSAc8on 3-403.02.1).

Except as provided in Subsection 3.18.2.2. (Remrd for Cost or
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Pricing Data, Exceptions) of this Section, cospiicing data is required to be
submitted in support of a proposal when:

1. Any contract expected to exceed one hundred thdudaltars ($100,000)
is to be awarded by sole source procurement, byettive selection or
under Chapter 5 (Procurement of Construction, AectiEngineer and
Land Surveying Services) of these Regulations;

2. The adjustment in price of any contract, includingpntract awarded by
competitive sealed bidding, whether or not cogiraing data were
required in connection with the initial pricing thie contract, involves
aggregate increases and/or decreases in costagglisable profits
expected to exceed one hundred thousand dolla@,#10). (For
example, the requirement applies to a thirty thodsdollars ($30,000)
net modification resulting from a reduction of setyethousand dollars
($70,000) and an increase of forty thousand do{s46,000) when the
reduction and increase are related.) However régjgirement shall not
apply when unrelated and separately priced adjugsrier which cost or
pricing data would not be required if considereplesately are
consolidated for administrative convenience. Theepshall also be
adjusted to reflect non-payment by the contracteny taxes which
would have been paid were it not for the exclugimvided by Section
26203(k)15 (Gross Receipts Tax, Exemptions) oETitl, Guam Code
Annotated, Chapter 26; or

3. The President or his designee makes a writtenmdétation that the
circumstances warrant requiring submission of cogticing data;
provided, however, cost or pricing data shall rotdquired where the
contract award is made pursuant to competitiveesdaidding. However,
generally cost or pricing data should not be remliwhere the contract or
modification is less than twenty-five thousand dall($25,000).
Moreover, when less than complete cost analysiseffample, analysis
of only specific factors) will provide a reasonapkicing result on
awards under one hundred thousand dollars ($100v@ftout the
submission of complete cost or pricing data, thesigient or his designee
shall request only that data considered adequatepport the limited
extent of the cost analysis needed and need noitreecgrtification.

3.18.2.2. EXCEPTIONS (GSA Section 3-403.02.2).

Cost and pricing data need not be submitted oifieelrt
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1. Where the contract price is based on:
(@) Adequate price competition;

(b)  Established catalog prices or market prices, exagprovided by
Section 3.18.3.3. 3. (Established Catalog Pricédarket Prices);
or

(© Prices set by law or regulation; or

2. When the President or his designee determinesiting to waive the
applicable requirement for submission of cost @ripg data under
Subsection 3.18.2.1. (Submission of Cost or Pri€ata) of this Section
in a particular pricing action and the reasonsstarh waiver are stated in
the determination. A copy of such determinatiorildi®kept in the
contract file and made available to the public upsquest.

If, after cost or pricing data is initially requedtand received, it is
determined that adequate price competition doest,@¢Rie data need not
be certified.

MEANING OF TERMS "ADEQUATE PRICE COMPETITID,
"ESTABLISHED CATALOG PRICES OR MARKET PRICES", ANIPRICES
SET BY LAW OR REGULATION" (GSA Section 3-403.03).

APPLICATION (GSA Section 3-403.03.1).

As used in the exceptions set forth in Section.2.28 (Requirement for Cost or
Pricing Data, Exceptions) the terms "adequate mirepetition”, "established
catalog prices or market prices", and "prices gdaty or regulations” shall be
construed in accordance with the following defanit.

ADEQUATE PRICE COMPETITION (GSA Sectio#33.03.2).

Price competition exists if competitive sealed lads solicited and at least two
responsible offerors independently compete forrdreot to be awarded to the
responsible offeror submitting the lowest evalugigde by submitting priced
offers (or best and final offers) meeting the regients of the solicitation. If the
foregoing conditions are met, price competitionlidha presumed to be
"adequate" unless the President or his designeendigies in writing that such
competition is not adequate.

ESTABLISHED CATALOG PRICES OR MARKET PRES (GSA Section
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3-403.03.3).

1. Established Catalog Prices. See 5201 (b) (Defimti&stablished
Catalog Price of the Guam Procurement Act), fordbnition of
established catalog price. (This definition is gubin Section 1.9. 22. of
these Regulations).

2. Established Market Price. "Established Market Pnoeans a current
price established in the usual and ordinary coof$eade between buyers
and sellers, which can be substantiated from sewwbéch are
independent of the manufacturer or supplier and Ingagn indication of
the reasonableness of price.

3. Reasonableness of Prices. If, despite the existfrae established
catalog price or market price, and after conswitatiith the prospective
contractors, the President or his designee corsstiat such price is not
reasonable, cost or pricing data may be requedtbdre the
reasonableness of the price can be assured byestdqr cost or pricing
data limited to data pertaining to the differenicethe item or services
being procured and those listed in the cataloganket, requests should
be so limited.

PRICES SET BY LAW OR REGULATION (GSA Secat3-403.03.4).

The price of a supply or service is set by lawegutation if the governmental
body establishes the price that the offeror orreatbr may charge the University
and other customers.

SUBMISSION OF COST OR PRICING DATA AND CERTCATION (GSA
Section 3-403.04).

TIME AND MANNER (GSA Section 3-403.04.1).

When cost or pricing data are required, they db@bubmitted to the President or
his designee prior to beginning price negotiatiainany reasonable time and in
any reasonable manner prescribed by the Presidéigt designee. When the
President or his designee requires the offeropntractor to submit cost or
pricing data in support of any proposal, such dagll either be actually submitted
or specifically identified in writing.

OBLIGATION TO KEEP DATA CURRENT (GSA Semt 3-403.04.2).
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The offeror or contractor is required to keep ssubmission current until the
negotiations are completed.

TIME FOR CER MICATION (GSA Section 3-403.3).

The offeror or contractor shall certify as soorpecticable after agreement is
reached on price that, to the best of his knowledgtbelief, the cost or pricing
data submitted are accurate, complete, and cuaseof a mutually determined
date prior to reaching an agreement. Certificasioall be made using the
certificate set forth in Section 3.18.5. (Certife@f Current Cost or Pricing Data)
of these Regulations.

REFUSAL TO SUBMIT DATA (GSA Section 3-403.4).

A refusal by the offeror to supply the requiredadsthall be referred to the
President or his designee, whose duty shall beterighine in writing whether to
disqualify the noncomplying offeror, to defer awaehding further investigation,
or to enter into the contract. A refusal by a cactior to submit the required data
to support a price adjustment shall be referretiedPresident or his designee who
shall determine in writing whether to further intigate the price adjustment, not
to allow any price adjustment, or to set the amaditihe price adjustment, subject
to the contractor's rights under Chapter 9 (Legdl @ontractual Remedies) of
these Regulations.

CERTIFICATE OF CURRENT COST OR PRICING DAT&SA Section
3-403.05).

FORM OF CERTIFICATE; (GSA Section 3-4@310.

When cost or pricing data must be certified, aifbeste substantially as set forth
below shall be included in the contract file alavith any award documentation
required under these Regulations. The offeror atrector shall be required to
submit the certificate as soon as practicable affeeement is reached on the
contract price or adjustment.

"CER1IFICATE OF CURRENT COST OR PRICING

This is to certify that, to the best of my knowledand belief, cost or
pricing data as defined in Section 3.1. of the @ity of Guam
Procurement Regulations submitted, either actuallyy specific
identification in writing (See Section 3.18.4.)tbe President in support
of are accurate, complete and curreoit @ate) (month) (year)

Page III-55



3.18.5.2.

3.18.5.3.

University of Guam - Procurement Regulations
Chapter 3
This certification includes the cost or pricingalatipporting any advance
agreement(s) between the offeror and the Univewditigh are part of the
proposal.

FIRM

NAME

TITLE

DATE OF EXECUTION

(End of
Certifica
te)

1. Describe the proposal, quotation,
request for price adjustment or other submissignlired, giving
appropriate identifying number (e.g., RFP
No. ).

2. The effective date shall be a mutually determinat ghrior to, but as
close to the date when price negotiations wereladed and the contract
price was agreed to as possible. The responsibiiitiye offeror or
contractor is not limited by the personal knowledfj¢he offeror's or
contractor's negotiator if the offeror or contradiad information
reasonably available at the time of the agreentemwimng that the
negotiated price is not based on accurate, comp@etecurrent data.

3. This date should be as soon after the date wheprite negotiations
were concluded and the contract price was agreas poactical.

REPRESENTATION AS TO ACCURACY OF COST @RICING DATA
(GSA Section 3-403.05.2).

Although the certificate pertains to "cost or prigidata”, it is not to be construed
as a representation as to the accuracy of theooBesr contractor's judgment on
the estimated portion of future costs or projetidhdoes, however, constitute a
representation as to the accuracy of the data whdzch the offeror's or
contractor's judgment is based. A Certificate ofr€uot Cost or Pricing shall not
substitute for examination and analysis of theroffe or contractor's proposal.

INCLUSION OF NOTICE AND CONTRACT CLAUSESA Section
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3-403.05.3).

Whenever it is anticipated that a Certificate ofr€nt Cost or Pricing may be
required, notice of this requirement shall be ideldiin the solicitation. If such a
certificate is required, the contract shall incl@delause giving the University a
contract right to a reduction in the price as pdedi in Section 3.18.6. (Defective
Cost or Pricing Data).

3.18.5.4. EXERCISE OF OPTION (GSA Section 3-4031D5.

The exercise of an option at the price establishelde initial negotiation in which
certified cost or pricing data was used does rmtire recertification or further
submission of data.

3.18.6. DEFECTIVE COST OR PRICING DATA (GSA Sectig®03.06).
3.18.6.1. OVERSTATED COST OR PRICING DATA (GSA Sent3-403.06.1).

If certified cost or pricing data are subsequeftiynd to have been inaccurate,
incomplete, or noncurrent as of the date statéddrcertificate, the University is
entitled to an adjustment of the contract priceluding profit or fee or any
exclusion of taxes pursuant to Section 26203(kidre$s Receipts Tax,
Exemptions) of Title 11, Guam Code Annotated, Coap6, to exclude any
significant sum by which the price, including ptaii fee or any exclusion of
taxes pursuant to Section 26203(k)15 (Gross Rec&ipt, Exemptions) of Title
11, Guam Code Annotated, Chapter 26 was increasealibe of the defective
data. Judgmental errors made in good faith conegithie estimated portions of
future costs or projections do not constitute défealata.

It is presumed that overstated cost or pricing datgeased the contract price in
the amount of the defect plus related overheadpanfit or fee. Therefore, unless
there is a clear indication that the defective datee not used or relied upon, the
price should be reduced by such amount.

In establishing that the defective data causedenease in the contract price, the
President or his designee is not expected to récmbshe negotiation by
speculating as to what would have been the mettifaldes of the negotiating
parties if the correct data had been submitteHeatitne of agreement on price.

3.18.6.2. OFF-SETTING UNDERSTATED COST OR PRICINBTA (GSA Section
3-403.06.2).
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In determining the amount of a downward adjustmiet,contractor shall be
entitled to an off-setting adjustment for any urstited cost or pricing data
submitted in support of price negotiations for shene pricing action up to the
amount of the University's claim for overstatedtayspricing data arising out of
the same pricing action.

3.18.6.3. DISPUTE (GSA Section 3-403.06.3).

If the contractor and the President or his desigraemot agree as to the existence
of the defective cost or pricing data or amourddjfistment due to defective cost
or pricing data, the President shall set an amioustcordance with Subsections
3.18.6.1. (Overstated Cost or Pricing Data) an8.8.2. (Off-Setting Understated
Cost or Pricing Data) of this Section and the ator may appeal this decision
as a contract controversy under Chapter 9 (LegalGontractual Remedies) of
these Regulations.

3.18.7. PRICE ANALYSIS TECHNIQUES (GSA Section 33407).
Price analysis is used to determine if a price&sonable and acceptable. It
involves an evaluation of the prices for the samsirailar items, services, or
construction. Examples of price analysis critemiglude, but are not limited to:
1. Price submissions of prospective bidders or offeioithe same

current procurement;

2. Prior price quotations and contract prices chatgethe bidder, offeror,
or contractor;

3. Prices published in catalogs or price lists;
4, Prices available on the open market; and
5. In-house estimates of cost.

In making such analysis, consideration must bergteeany differing terms and
conditions.

3.18.8. COST ANALYSIS TECHNIQUES (GSA Section 3-4Tt3).

Cost analysis includes the appropriate verificatbnost or pricing data, and the
use of this data to evaluate:
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1. Specific elements of costs;
2. The necessity for certain costs;
3. The reasonableness of amounts estimated for tlessery costs;
4, The reasonableness of allowances for contingencies;
5. The basis used for allocation of indirect costs;
6. The appropriateness of allocations of particuldirgct costs to the

proposed contract; and

7. The reasonableness of the total cost or price.

EVALUATIONS OF COST OR PRICING DATA (GSA @mn 3-403.09).

Evaluations of cost or pricing data should incledenparisons of costs and prices
of an offeror's cost estimates with those of otifferors and any independent
University price and cost estimates. They shad aislude consideration of
whether such costs are reasonable and allocab& thnel pertinent provisions of
Chapter 7 (Cost Principles) of these Regulations.

TYPES OF CONTRACTS (GSA Section 3-501).
SCOPE OF SECTION (GSA Section 3-501.01).

This Section contains descriptions of types of @i and limitations as to when
they should be utilized by the University in itbpurement.

PROHIBITION OF CONTRACTING (GSA Section 81502).
Any contract in violation of Sections 3.19.1. (Tgp& Contracts, Scope of
Section) through 3.22.2.5. (Multiple Source Cortire; Determination

Required), described herein, shall not be authdrize

POLICY REGARDING SELECTION OF CONTRACT TYBEGSA Section
3-501.03).
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GENERAL (GSA Section 3-501.03.1).

The selection of an appropriate contract type dépem the factors such as the
nature of supplies, services, or construction tptoeured, the uncertainties
which may be involved in contract performance, #raextent to which the
University or the contractor is to assume the abthe cost of performance of
the contract. Contract types differ in the degreeesponsibility assumed by the
contractor.

The objective when selecting a contract type ishiain the best value in needed
supplies, services, or construction in the timaimegl and at the lowest cost or
price to the University.

In order to achieve this objective, the Presidertti® designee, before choosing a
contract type, should review those elements optbeurement which directly
affect the cost, time, risk, and profit incentivesaring on the performance.

Among the factors to be considered in selectingtgpg of contract are:

1. The type and complexity of the supply, serviceanrstruction item being
procured,;
2. The difficulty of estimating performance costs sasithe inability of the

University to develop definitive specifications,ittentify the risks to the
contractor inherent in the nature of the work tgpbgormed, or otherwise
to establish clearly the requirements of the catitra

3. The administrative costs to both parties;

4, The degree to which the University must providéniécal coordination
during the performance of the contract;

5. The effect of the choice of the type of contractiomamount of
competition to be expected,;

6. The stability of material or commaodity market psaa wage levels;
7. The urgency of the requirement; and
8. The length of contract performance.

USE OF CONTRACT TYPES NOT HEREIN DESCRIBESSA Section
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3-501.03.2).

The provisions of this Section 3.19. (Types of Cacts) describe and define the
principal contract types. Any other type of contraxcept cost-plus-a-percentage
of cost, may be used provided the President aldssgnee determines in writing
that such use is in the University's best interest.

TYPES OF FIXED-PRICE CONTRACTS (GSA Sectiefi01.04).
GENERAL (GSA Section 3-501.04.1).

A fixed-price contract places responsibility on tentractor for the delivery of
the product or the complete performance of theisesvor construction in
accordance with the contract terms at a pricertat be firm or may be subject
to contractually specified adjustments. The fixeitg contract is appropriate for
use when the extent and type of work necessaryetet tdniversity requirements
can be reasonably specified and the cost can lsemahly estimated, as is
generally the case for construction or standardreernial products. A fixed-
price type of contract is the only type of contrdwt can be used in competitive
sealed bidding.

FIRM FIXED-PRICE CONTRACT (GSA Sectiorb81.04.2).
A firm fix-priced contract provides a price thatrist subject to adjustment
because of variations in the contractor's cosediopming the work specified in
the contract. It should be used whenever priceshwie fair and reasonable to
the University can be established at the outsete8apon which firm
fixed-prices may be established include:
1. Adequate price competition for the contract;

2. Comparison of prices in similar prior procurements/hich prices were
fair and reasonable;

3. Establishment of realistic costs of performancatilizing available cost
or pricing data and identifying uncertainties imtract performance; or

4, Use of other adequate means to establish a firce pri

FIXED-PRICE CONTRACT WITH PRICE ADJUSTMENGSA Section
3-501.04.3).
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1. General. A fixed-price contract with price adijnent provides for
variation in the contract price under special cbods defined in the
contract, other than customary provisions authgizirice adjustments
due to modifications to the work. The formula dneatbasis by which the
adjustment in contract price can be made shalpbeified in the
solicitation and the resulting contract.

Adjustments allowed may be upward or downward enlgoth upward and
downward. Examples of conditions under which adpestts may be provided in
fixed-price contracts are:

(a) Changes in the contractor's labor agreement ratapied to
industry or area wide (such as may be found in semgorial
contracts);

(b) Changes due to rapid and substantial price fluictusit which can
be related to an accepted index (such as confaagasoline,
heating oils, and dental gold alloy); and

(©) In Requirements Contracts:
0] When a general price change applicable to all custs
occurs; or
(ii) When a general price change alters the base tich (

as a change in a manufacturer's published pricerlis
posted price to which a fixed discount is applied
pursuant to the contract to determine the conpace).

2. Restrictions. If the contract permits unilatezefion by the contractor to
bring about the condition under which a price iaseemay occur, the
contract shall reserve to the University the righteject the price increase
and terminate without cost the future performarfdde contract. The
contract shall also require that notice of any suite increase shall be
given within such time prior to its effective dat®is specified in the
contract. These restrictions shall not apply tedbprice cost incentive
contracts which are covered in Section 3.19.6.i2e(FPrice Cost
Incentive Contract) and fixed-price performancesittove contracts, which
are covered in Section 3.19.7. (Performance Ineei@ontracts).

3.19.5. TYPES OF COST-REIMBURSEMENT CONTRACTS (GS#éction 3-501.05).
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GENERAL (GSA Section 3-501.05.1).

The cost-reimbursement type contract provides &ymnpent to the contractor of
allowable costs incurred in the performance ofdbtwetract as determined in
accordance with Chapter 7 (Cost Principles) ofalRegulations and as provided
in the contract. This type of contract establishiethe outset an estimated cost for
the performance of the contract and a dollar cgiluich the contractor may not
exceed (except at its own expense) without prigreyal or subsequent
ratification by the President or his designee amaddition, may provide for
payment of a fee. The contractor agrees to perémmspecified in the contract
until the contract is completed or until the castach the specified ceiling,
whichever occurs first.

This type of contract is appropriate when the uraieties involved in contract
performance are of such magnitude that the cosbmtract performance cannot
be estimated with sufficient certainty to realioe®omy by use of any type of
fixed-price contract. In addition, a cost-reimbumsmt contract necessitates
appropriate monitoring by University personnel dgrperformance so as to give
reasonable

assurance that the objectives of the contract@irgghmet. It is particularly
suitable for research, development, and study ¢gogracts.

DETERMINATION PRIOR TO USE (GSA Secti®®b01.05.2).

A cost-reimbursement type contract may be usedwhbn the President or a
designee of such officer determines in writing that

1. Such a contract is likely to be less costly tolthéversity than any other
type or that it is impracticable to obtain othemvike supplies, services,
or construction;

2. The proposed contractor's accounting system withggimely
development of all necessary cost data in the feguired by the specific
contract type contemplated; and

3. The proposed contractor's accounting system isuadedo allocate
costs in accordance with generally accepted accmuptinciples.

COST CONTRACT (GSA Section 3-501.05.3).

A cost contract provides that the contractor walreimbursed for allowable costs
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incurred in performing the contract, but will neceive a fee.
3.19.5.4. COST-PLUS-FIXED FEE CONTRACT (GSA Sect®5801.05.4).

1. General. This is a cost-reimbursement type contraath provides for
payment to the contractor of an agreed fixed fesdulition to
reimbursement of allowable incurred costs. Thedesstablished at the
time of contract award and does not vary whethebthe actual cost of
contract performance is greater or less than tiialiestimated cost
established for such work. Thus, the fee is fixatniot the contract
amount because the final contract amount will ddpenthe allowable
costs reimbursed. The fee is subject to adjustiomgtif the contract is
modified to provide for an increase or decreasbénscope of work
specified in the contract. The cost-plus-fixed-€eatract can be either a
Completion Form or Term Form.

2. Completion Form. The Completion Form is one whiekatibes the
scope of work to be done as a clearly defined déagéb with a definite
goal or target expressed and with a specific endymt. This form of
contract normally requires the contractor to conepbind deliver the
specified end-product (in certain instances, fiegbrt of research
accomplishing the goal or target) as a conditiarpftyment of the entire
fixed fee established for the work and within tkstireated cost if possible.
However, in the event the work cannot be completigiain the estimated
cost, the President or his designee can electtdareemore work and
effort from the contractor without increase in fpegvided it increases the
estimated cost.

The Completion Form of Contract, because of difiees in obligation
assumed by the contractor, is to be preferred e erm Form
whenever the work itself or specific milestones bardefined with
sufficient precision to permit the development stiraates within which
prospective contractors can reasonably be expézteainplete the work.
A milestone is a definable point in a program whertain objectives can
be said to have been accomplished.

3.  Term Form. Term Form is one which describes theeod work to be
done in general terms and which obligates the aotdr to devote a
specified level of effort for a stated period ehé. Under this form, the
fixed fee is payable at the termination of the agdrperiod of time, upon
certification that the contractor has exerted &wel of effort specified in
the contract in performing the work called for, dhdt such performance
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is considered satisfactory by the University.

In no event should the Term Form of contract belusdess the
contractor is obligated by the contract to pro\adgpecific level of effort
within a definite period of time.

COST INCENTIVE CONTRACT (GSA Section 3-504).
GENERAL (GSA Section 3-501.06.1).

A cost incentive type of contract provides for thémbursement to the contractor
of allowable costs incurred up to the ceiling anmtcamd establishes a formula
whereby the contractor is rewarded for performintgss than target cost (that is,
the parties' agreed best estimate of the costrédnmeing the contract) or is
penalized if it exceeds target cost. The profitegr under such a contract will
vary inversely with the actual, allowable costgpefformance and consequently
is dependent on how effectively the contractor maatcost in the performance of
the contract.

FIXED-PRICE COST INCENTIVE CONTRACT (GS¥ection 3-501.06.2).
In a fixed-price cost incentive contract, the pertestablish at the outset:
1. A target cost;

2. A target profit (that is, the profit which will jgaid if the actual cost of
performance equals the target cost);

3. A formula which provides a percentage increaseeorehse of the target
profit depending on whether the actual cost ofgrenance is less than or
exceeds the target cost; and

4, A ceiling price.

After performance of the contract, the actual cbgierformance is arrived at
based on the total incurred allowable costs agmé@ied in accordance with
Chapter 7 (Cost Principles) of these Regulatiomsaanprovided in the contract.
The final contract price is then established iroagance with the formula using
the actual cost of performance. The final contpitte may not exceed the ceiling
price. The contractor is obligated to complete granfance of the contract and, if
actual costs exceed the ceiling price, the corgrauiffers a loss.
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COST-REIMBURSEMENT CONTRACT WITH COST IRNTIVE FEE (GSA
Section 3-501.06.3).

In a cost reimbursement contract with cost incentiae, the parties establish at
the outset:

1. A target cost;
2. A target fee;
3. A formula for increase or decrease of the fee déipgnon whether actual

cost of performance is less than or exceeds thgettapst, with maximum
and minimum fee limitations; and

4, A cost ceiling which represents the maximum amaootUniversity is
obligated to reimburse the contractor.

The contractor continues performance until workasplete or costs reach the
ceiling specified in the contract, including anydification thereof, whichever
first occurs. After performance is complete or sastch the ceiling, the total
incurred allowable costs reimbursed in accordarite @hapter 7 (Cost
Principles) of these Regulations and as providdtercontract are applied to the
formula to establish the incentive fee payabléntodontractor.

DETERMINATIONS REQUIRED (GSA Section 31506.4).

Prior to entering into any cost incentive contréwg, President or his designee
shall make the written determination required bgt®a 5236 (Approval of
Accounting System) of the Guam Procurement AcbrRd entering any cost-
reimbursement contract with cost incentive fee,Rhesident or his designee shall
make the written determination required by SecBd®.5.2. (Types of Cost-
Reimbursement Contracts, Determination Prior to)Use

PERFORMANCE INCENTIVE CONTRACTS (GSA Secti®-501.07).

In a performance incentive contract, the parti¢aldish at the outset a pricing
basis for the contract, performance goals, andrauta which varies the profit or
the fee if the specified performance goals are &dee or not met. For example,
early completion may entitle the contractor to aumowhile late completion may
entitle the University to a price decrease.
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TIME AND MATERIALS CONTRACTS AND LABOR HOURCONTRACTS
(GSA Section 3-501.08).

TIME AND MATERIALS CONTRACTS (GSA Sectid@501.08.1).

Time and materials contracts provide an agreed baspayment for materials
supplied and labor performed. Such contracts staethe extent possible, contain a
stated ceiling or an estimate that shall not beeded without prior University
approval and shall be entered into only after ttesiglent or his designee
determines in writing that:

1. University personnel have been assigned to claselyitor the
performance of the work; and

2. Under the circumstances, it would not be practieabluse any other type
of contract to obtain needed supplies, servicespostruction, in the time
required, and at the lowest cost or price to thivéimity.

LABOR HOUR CONTRACTS (GSA Section 3-5@L2).

A labor hour contract provides only for the paymehliabor performed. It shall
contain the same ceiling as provided in Subse&i®f.8.1. (Time and Materials
Contracts) of this Section. Prior to the awarduaftscontract, the President or his
designee shall make the determination as requir&€dibsection 3.19.8.1. (Time
and Materials Contracts) of this Section.

DEFINITE QUANTITY AND INDEFINITE QUANTITY GONTRACTS (GSA
Section 3-501.09).

DEFINITE QUANTITY (GSA Section 3-501.09.1
A definite quantity contract is a fixed-price caadt that provides for delivery of
a specified quantity of supplies or services eititespecified times or when
ordered.

INDEFINILE QUANTITY (GSA Section 3-501.2%.
An indefinite quantity contract is a contract foriadefinite amount of supplies or
services to be furnished at specified times, ardsred, that establishes unit prices

of a fixed-price type. Generally, an approximatargity or the best information
available as to quantity is stated in the soli@tatThe contract may
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provide a minimum quantity the University is obligd to order and may also
provide for a maximum quantity that limits the Umisity's obligation to order.
Each indefinite quantity contract proposed to heru into by the University
shall include a written determination by the Presidr his designee indicating
the rationale for the use of this type of contaamd the reasons why another
contract form will not suffice. Such contracts wi# reviewed every six (6)
months for a determination of the continued needtich a contract.

REQUIREMENTS CONTRACTS (GSA Section 3-8913).

A requirements contract is an indefinite quantiptract for supplies or services
that obligates the University to order all the attequirements of the designated
using units during a specified period of time. Tidigation to order the
University's actual requirements is limited by previsions of the Uniform
Commercial Code of Guam, Section 2306 (Output, Rements and Exclusive
Dealings) (quoted below). For the protection of theversity and the contractor,
requirements contracts shall include the following:

1. A provision which requires the University and arlgar users named in
the solicitation to order their actual requiremesftthe supplies or
services covered. However, the University may raser the solicitation
and in the resulting contract the right to takestsdparately if a particular
guantity requirement arises which exceeds the Usiityes normal
requirements or an amount specified in the contract

2. Exemptions from ordering under the contract when:

(@)  The President or his designee approves a findiagtie supply
or service available under the contract will noetre
nonrecurring, special need of the University; or

(b)  Supplies are produced or services are performadental to the

University's own programs as may be available ¢hatsatisfy the
need.

Uniform Commercial Code of Guam (13 GCA) §2306estat

"82306. Output, Requirements and Exclusive Dealings

1. A term which measures the quantity by the outftite seller or the
requirements of the buyer means such actual ootpatjuirements as
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may occur in good faith, except that no quantitseasonably
disproportionate to any stated estimate or in Hseace of a stated
estimate to any normal or otherwise comparable prdput or
requirements may be tendered or demanded.

2. A lawful agreement by either the seller or thgdy for exclusive dealing
in the kind of goods concerned imposes, unlesswibe agreed an

obligation by the seller to use best efforts topdythe goods and by the
buyer to use best efforts to promote their sale."

LEASES (GSA Section 3-501.10).

DESCRIPTION (GSA Section 3-501.10.1).
A lease is a contract for the use of equipmentloercssupplies or real property
under which title will not pass to the Universityamy time. Section 3.19.11.
(Option Provisions) applies to a lease with purehagion where title may pass to
the University.

USE (GSA Section 3-501.10.2).

A lease may be entered into provided:

1. It is in the best interest of the University;

2. All conditions for renewal and costs of terminatime set forth in the
lease; and

3. The lease is not used to circumvent normal procangmrocedures.

OPTION PROVISIONS (GSA Section 3-501.11).

CONTRACT PROVISION (GSA Section 3-5011)1
When a contract is to contain an option for renewglension, or purchase, notice
of such provision shall be included in the soli@ita. Exercise of the option is
always at the University's discretion only, and suhhject to agreement or
acceptance by the contractor. A written recorddatiing the need for this shall be
made and put in file.

EXERCISE OF OPTION (GSA Section 3-502)11
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Before exercising any option for renewal, extengsiopurchase, the President or
his designee should attempt to ascertain whetbengoetitive procurement is
practical, in terms of pertinent competitive andtdactors, and would be more
advantageous to the University than renewal omsite of the existing contract.
A written record of the President's or his desi¢ggfrdings and determination
shall be made and maintained as part of the cdrfilac

LEASE WITH PURCHASE OPTION (GSA Sect®601.11.3).

A purchase option in a lease may be exercisedibtilg lease containing the
purchase option was awarded under competitive gdidigling, or the leased
supply or facility is the only supply or facilithat can meet the University's
requirements, as determined in writing by an offedeove the level of Director.
Before exercising such an option the Presidentoddsignee shall:

1. Investigate alternative means of procuring comgarabpplies or
facilities; and

2. Compare estimated costs and benefits associatedheitalternative
means and the exercise of such option, for exartipdyenefit of buying
new state-of-the-art equipment compared to thenastid, initial savings
associated with exercise of a purchase option.

APPROVAL OF ACCOUNTING SYSTEMS EMS (GSA SentB-502).

Except with respect to firm fixed-priced contracts,contract type shall be used

unless it has been determined in writing by thesi@ent or such officer's

designee, that:

1. The proposed contractor's accounting system withgieimely
development of all necessary cost data in the feamired by the specific
contract type contemplated; and

2. The proposed contractor's accounting system isuadedo allocate costs
in accordance with generally accepted accountimgipies.

MULTI-TERM CONTRACTS (GSA Section 3-503).
GENERAL (GSA Section 3-503.01.1).

A multi-term contract is appropriate when:
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1. It is in the best interest of the University toahtuninterrupted services
extending over more than one fiscal period;
2. The performance of such services involves high-siacosts;
3. A change over of service contractors involves fibhse-in/phase-out
costs during a transition period; or
4, Production for contract performance requires dii@nan the contractor's

facilities or operations involving high start-upst

The contractual obligation of both parties in efistal period succeeding the first
is subject to the appropriation and availabilityfurids thereof. The contract shall
provide that, in the event that funds are not atéddl for any succeeding fiscal
period, the remainder of such contract shall beeied and the contractor shall
be reimbursed the reasonable value of any noniagusosts incurred but not
amortized in the price of the supplies deliveredewices performed under the
contract.

OBJECTIVE (GSA Section 3-503.01.2).

The objective of the multi-term contract is to paimeconomy and efficiency in
procurement by obtaining the benefits of sustair@dme production and
consequent low prices, and by increasing competjiarticipation in procurement
which involve special production with consequemghhstart-up costs and in the
procurement of services which involve high starteopts or high phase-in/phase-
out costs during change-over of service contractors

MULTI-TERM CONTRACT REGULATION INAPPLICABE (GSA Section
3-503.01.3).

This Section 3.21. (Multi-Term Contracts) appliedéydo contracts for supplies or
services described in Subsection 3.21.1. (MultrT @ontracts, General) of this
Section and does not apply to any other contradaticigding, but not limited to
contracts for construction and leases (includiagéds of real property).

CONDITIONS FOR USE OF MULTI-TERM CONTRACTSSA Section
3-503.02).

A multi-term contract may be used when it is detagd in writing by the
President or his designee that:
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Special production of definite quantities or thenfahing of long term
services are required to meet University needs; and

A multi-term contract will serve the best intereéthe University by
encouraging effective competition or otherwise poting economies in
University procurement.

The following factors are among those relevanuithsdetermination:

(@)

(b)

()

(d)

Firms which are not willing or able to compete hesmof high start-up
costs or capital investment in facility expansiafi lae encouraged to
participate in the competition when they are assofeecouping such
costs during the period of contract performance;

Lower production costs because of large quantitseovice requirements,
and substantial continuity of production or perfanmoe over a longer
period of time, can be expected to result in lowmt prices;

Stabilization of the contractor's work force ovdomager period of time
may promote economy and consistent quality; or

The cost and burden of contract solicitation, aywamd administration of
the procurement may be reduced.

SOLICITATION FOR MULTI-TERM CONTRACT (GSA&stion 3-503.03.1).

The solicitation shall state:

1.

The amount of supplies or services required foptimposed contract
period;

That a unit price shall be given for each supplganwice, and that such
unit prices shall be the same throughout the confexcept to the extent
price adjustments may be provided in the soligtaind resulting
contract);

That the multi-term contract will be cancelled oiflfunds are not
appropriated or otherwise made available to supgymntinuation of
performance in any fiscal period succeeding thet; firowever, this does
not affect either the University's rights or thenzactor's rights under any
termination clause in the contract;
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4, That the President or his designee must ndtdycbntractor on a timely
basis that the funds are, or are not, availablé®icontinuation of the
contract for each succeeding fiscal period;

5. Whether bidders or offerors may submit prices fo
(@) The first fiscal period only;
(b) The entire time of performance only; or
(© Both the first fiscal period and the entire timegefformance.

6. That a multi-term contract may be awarded and the award will be
determined including, if prices for the first fisgaeriod and entire time of
performance are submitted, how such prices wiltdmapared; and that, in
the event of cancellation as provided in Subse@i@d.7. (Cancellation of
Multi-Term Contract) of this Section, the contraotall be reimbursed the
unamortized, reasonably incurred, nonrecurringscost

AWARD OF MULTI-TERM CONTRACT (GSA Section503.03.2).

Award shall be made as stated in the solicitatiwh @ermitted under the source
selection method utilized. Care should be takennmhaluating multi-term

prices against prices for the first fiscal peribdttaward on the basis of prices for
the first period does not permit the successfullbicr offeror to "buy in" that is,
give such bidder or offeror an undue competitiveaadage in subsequent
procurements.

CANCELLATION OF MULTI-TERM CONTRACT (GSA Stion 3-503.03.3).
GENERAL (GSA Section 3-503.03.3(a)).
"Cancellation”, as used in multi-term contractinggans the cancellation of the
total requirements for the remaining portion of tieatract because funds were
not appropriated or otherwise made available. Timract for the first fiscal
period shall not be cancelled. Cancellation resuiten the President or his
designee:

1. Notifies the contractor of non-availability of fusfor contract
performance for any fiscal period subsequent tditee or

2. Fails to notify the contractor by the date settfantthe contract, unless
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the parties agree to extend such date, that furedsvailable for
performance of the succeeding fiscal period andgwahich may be used
for the contract have not been appropriated omatlse made available.

LIMITATIONS (GSA Section 3-503.03.3(b)).

These provisions on cancellation of multi-term cacts do not limit the rights of
the University or the contractor under any termoratlause of the contract if the
contract is terminated pursuant to that clauseerdttan cancelled as provided in
this Subsection.

MULTIPLE SOURCE CONTRACTING (GSA Section 340

INCREMENTAL AWARD (GSA Section 3-504.01).

GENERAL (GSA Section 3-504.01.1).
An incremental award is an award of portions o&finite quantity requirement to
more than one contractor. Each portion is for anitefquantity and the sum of the
portions is the total definite quantity requiredh lscremental award may be used
only when awards to more than one bidder or offeaodifferent amounts of the
same item are necessary to obtain the total gyamtihe required delivery.
INTENT TO USE (GSA Section 3-504.01.2).

If an incremental award is anticipated prior talisg a solicitation, the University
shall reserve the right to make such an award laadriteria for award shall be
stated in the solicitation.

DETERMINATION REQUIRED (GSA Section 3-504.3).
The President or his designee shall make a writté@rmination setting forth the
reasons for the incremental award, which shall bdera part to the procurement
file.

MULTIPLE AWARD (GSA Section 3-504.02).

GENERAL (GSA Section 3-504.02.1).

A multiple award is an award of an indefinite quigntontract for one or more
similar supplies or services to more than one biddefferor when the
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University is obligated to order all of its actwafjuirements for the specified
supplies or services from those contractors. Thigation to order the
University's actual requirements is limited by pgrevisions of the Uniform
Commercial Code of Guam, Section 2306(1) (OutpatRements and
Exclusive Dealings). (See end of Subsection 3.39f6r Code quotation.)

LIMITATIONS ON USE (GSA Section 3-504.Pp

A multiple award may be made when award to two orenbidders or offerors for
similar products is necessary for adequate delj\&vice or product
compatibility. Any multiple award shall be madediccordance with the
provisions of Section 3.9. (Competitive Sealed Bidj, Section 3.11. (Small
Purchases), or Section 3.13. (Emergency Procurainers applicable. Multiple
awards shall not be made when a single award ve#trthe University's needs
without sacrifice of economy or service. Awardslkshat be made for the purpose
of dividing the business, making available produrcsupplier selection to allow
for user preference unrelated to utility or econporyavoiding the resolution of
tie bids. Any such awards shall be limited to thast number of suppliers
necessary to meet the valid requirements of usiigges or divisions.

CONTRACT AND SOLICITATION PROVISIONS (@SSection 3-504.02.3).

All eligible users of the contract shall be namedthie solicitation, and it shall be
mandatory that the actual requirements of sucksubat can be met under the
contract be obtained in accordance with the cofytprovided, that:

1. The University shall reserve the right to take tsdparately if a particular
guantity requirement arises which exceeds its nbregairement or an
amount specified in the contract;

2. The University shall reserve the right to take tsdparately if the
President or his designee approves a finding beastpply or service
availableunder the contract will not meet a nonmexag special need of
the University; and

3. The contract shall allow the University to procatgplies produced, or
services performed, incidental to the Universibysy programs as may be
available when such supplies or services satisfyntded.

INTENT TO USE (GSA Section 3-504.02.4).

If a multiple award is anticipated prior to issuiagolicitation, the University
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shall reserve the right to make such an award lamadriteria for award shall be
stated in the solicitation.

DETERMINATION REQUIRED (GSA Section 3-502.5).

The President or his designee shall make a writedarmination setting forth the
reasons for a multiple award, which shall be magartiof the procurement file.

INSPECTIONS (GSA Section 3-601).

RIGHT TO INSPECT PLANT (GSA Section 3-6(11).0
The University may, at reasonable times, inspeziptdrt of the plant or place of
business of a contractor or any subcontractor wisicblated to the performance
of any contract awarded or to be awarded by thedssity.

INSPECTION OF PLANT SITE (GSA Section(t81.1).

Circumstances under which the University may penforspections include, but

are not limited to, inspections of the contractpkant or site in order to
determine:

1. Whether the standards set forth in Section 3.161andards of
Responsibility) have been met or are capable afdogiet; or

2. If the contract is being performed in accordandd s terms.

ACCESS TO PLANT OR PLACE OF BUSINESS (GSt®n 3-601.02).

The University may enter a contractor's or subembtr's plant or place of
business to:

1. Inspect supplies or services for acceptance bytiieersity pursuant to
the terms of a contract;

2. Audit cost or pricing data or audit the books agcbrds of any contractor
or subcontractor pursuant to Section 5241 (Rightudit Records) of the
Guam Procurement Act, which is quoted in Secti@d 3(Right to Audit
Records); or

3. Investigate in connection with an action to delfasuspend a person from
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consideration for award of contracts pursuant wiiSe 9.3.1. (Authority
to Debar or Suspend) of these Regulations.

INSPECTION AND 1ESTING OF SUPPLIES AND SHR¥S (GSA Section
3-601.03).

SOLICITATION AND CONTRACTUAL PROVISIONSISA Section
3-601.03.1).

University of Guam contracts may provide that theversity may inspect
supplies and services at the contractor or subactotr's facility and perform tests
to determine whether they conform to solicitatiequirements, or, after award, to
contract requirements, and are, therefore, accepta@bch inspections and tests
shall be conducted in accordance with the terntkeo§olicitation and contract.

PROCEDURES FOR TRIAL USE AND 1ESTING (GSéction 3-601.03.2).
The President or a designee may establish opesapponcedures governing the
testing and trial use of equipment, materials, @heér supplies by any UOG unit,
and the application of resulting information antbda specifications or
procurements.

CONDUCT OF INSPECTIONS (GSA Section 3-6@)..0

INSPECTORS (GSA Section 3-601.04.1).

Inspections or tests shall be performed so asonmduly delay the work of the
contractor or subcontractor. No inspector may chamy provision of the
specifications or the contract without written aarthation of the President or a
designee. The presence or absence of an inspaetbnet relieve the contractor
or subcontractor from any requirements of the emhtr

LOCATION (GSA Section 3-601.04.2).
When an inspection is made in the plant or pladeusfness of a contractor or
subcontractor, such contractor or subcontractdt pfavide without charge all
reasonable facilities and assistance for the safatyconvenience of the person
performing the inspection or testing.

TIME (GSA Section 3-601.04.3).

Inspection or testing of supplies and servicesgueréd at the plant or place of
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business of any contractor or subcontractor slegfidsformed at reasonable
times.

INSPECTION OF CONSTRUCTION PROJECTS (GSAtiSa 3-601.05).

On-site inspection of construction projects shalblerformed in accordance with
the terms of the contract.

RIGHT TO AUDIT RECORDS (GSA Section 3-602).
AUDIT OF COST OR PRICING DATA (GSA Sectigr602(a)).

The University may, at reasonable times and plaugdit the books and records
of any person who has submitted cost or pricing gatsuant to Section 3.18.
(Cost or Pricing Data) of these Regulations, toektent that such books and
records relate to such cost or pricing data.

AUDIT OF CONTRACTOR OR SUBCONTRACTOR (GSAcSon 3-602(b)).

The University shall be entitled to audit the boaksl records of a contractor or
any subcontractor under any negotiated contrastilocontract other than a firm
fixed-price contract to the extent that such baakd records relate to the
performance of such contract or subcontract.

STATUTORY AUTHORITY TO AUDIT (GSA Section@02.01).

Pursuant to Section 5241 (Right to Audit Recordd¢he Guam Procurement Act,
the University may, at reasonable times and plaadit the books and records of
a contractor, prospective contractor, subcontractoprospective subcontractor
which are related to:

1. The cost or pricing data submitted under Secti@é8.3Cost or Pricing
Data) of these Regulations; or

2. A University contract, including subcontracts, attfen a firm fixed-
price contract, awarded pursuant to the followiegtions of these
Regulations:

(a) Section 3.10. (Procurement from Non-profit Corpior

(b) Section 3.12. (Sole Source Procurement);
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(c)  Section 3.13. (Emergency Procurements);

(d)  Section 3.14. (Competitive Selection Proceduresstawices
Specified in Section 2.10. of these Regulations);

(e)  Section 5.6. (Architect-Engineer and Land Surveysegvices).

3.24.4. AUDITORS: AUDIT REPORTS (GSA Section 3-612).

Audits requested under this Subsection shall biopeed by the President or a
designee. An audit report shall be prepared inrgece with Section 3.24.6.
(Cost or Pricing Data Audit Report) or Section 384Contract Audit Report).
Such report shall be made available to the partjtea upon request.

3.24.5. COST OR PRICING DATA AUDIT (GSA Section B503).

3.24.5.1. GENERAL (GSA Section 3-602.03.1).
The President, or such officer's designee, mayirean audit of cost or
pricing data that has been submitted under Se8tit#h (Cost or Pricing Data)
of these Regulations.

3.245.2. CONDITIONS FOR AN AUDIT (GSA Section 34603.2).

An audit should be required when, with respech&dontractor, prospective
contractor, subcontractor, or prospective subcoturathere is:

1. A question as to the adequacy of accounting pgalioiecost systems;
2. A substantial change in the methods of levels efaton;
3. Previous unfavorable experience indicating doulrtlihbility of

estimating, accounting, or purchasing methods;

4, A lack of cost experience due to the procuremenesf supply, or
construction; or

5. Other evidence that an audit is in the Universiigst interests as
determined by the President or such officer's aesig

3.24.6. COST OR PRICING DATA AUDIT REPORT (GSA Sent3-602.04).
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When the President or such officer's designee regjain audit under Section
3.24.5. (Cost or Pricing Data Audit) the auditoalskubmit a written report to the
officer by an agreed upon date.

CONTRACT AUDIT (GSA Section 3-602.05).

TYPES OF CONTRACTS AUDITED (GSA Sectiof(®.05.1).

Under the authority of Section 3.24.3. (Statutonthority to Audit), the type of
contract under which books and records should Heexlis that in which:

1.

2.

3.

Price is based on costs;
Price is subject to adjustment based on costs; or

Auditing would be appropriate to assure satisfgcpmrformance, such as
with a time and materials contract.

CONDITIONS FOR AN AUDIT (GSA Section 38605.2).

The requirements of a contract audit may be wagthnhen a question arises in
connection with:

The fmancial condition, integrity, and reliabilibf the contractor or
subcontractor;

Any prior audit experience;
The adequacy of the contractor's or subcontra@oceunting system;

The number or nature of invoices or reimbursementkiers submitted
by the contractor or subcontractor for payment;

The use of federal assistance funds;
The fluctuation of market prices affecting the ecaaot; or

Any other situation when the President or a desidimels that such an
audit is necessary for the protection of the Ursitg's interest.
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The scope of the audit may be limited by the Peagtidr such officer's designee.
CONTRACT AUDIT REPORT (GSA Section 3-603.06

Where the President or such officer's designednesya contract audit under
Section 3.24.7. (Contract Audit), the auditor skalbmit a written report to the
officer by an agreed upon date.

RETENTION OF BOOKS AND RECORDS (GSA Sect602.07).
RELATING TO COST AND PRICING DATA (GSA &#n 3-602.07.1).

Any contractor who receives a contract, changerpatecontract modification for
which cost or pricing data is required under Sec8d.9. (Cost or Pricing Data) of
these Regulations, shall maintain such books agatds that relate to such cost or
pricing data for three (3) years from the dateimdifpayment under the contract,
unless a shorter period is otherwise authorizegriting.

RELATING TO UOG CONTRACTS (GSA Sectio632.07.2).

Books and records that relate to a University @mttiincluding subcontracts,
other than a firm fixed-price contract awarded uradey method set forth in
Section 3.24.3. (Statutory Authority to Audit) dHz¢ maintained:

1. By a contractor, for three (3) years from the ddtinal payment
under the prime contract, unless a shorter pesathierwise
authorized in writing; and

2. By a subcontractor, for three (3) years from the dd final payment
under the subcontract, unless a shorter periotherwise authorized in
writing.

FINALITY OF DETERMINATIONS (GSA Section 3-79.1

The determinations required by Section 3.9.13.6n{Qetitive Sealed Bidding,
Mistakes in Bids, Determination Required), SecBdl®. (Sole Source
Procurement), Section 3.13. (Emergency Procuremgattion 3.14.
(Competitive Selection Procedures for Services @pddn Section 2.10.), Section
3.16.7. (Responsibility of Bidders and Offerors,ititg#n Determination of
Nonresponsibility Required), Section 3.18.2.2. (@o<Pricing Data, Requirement
for Cost or Pricing Data, 'Exceptions), SectiorB3(Types of Contracts), Section
3.20. (Approval of Accounting Systems), and Sec8@&1.4. (Multi-Term
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Contracts, Conditions for Use of Multi-Term Contsjare final and conclusive
unless they are clearly erroneous, arbitrary, caqs, or contrary to law. (See
Section 5245, Finality of Determinations, of theaBuUProcurement Act.)

REPORTING OF ANTI-COMPETITIVE PRACTICES (GSection 3-702).

When for any reason collusion or other anti-contiyetipractices are suspected
among any bidders or offerors, a notice of thevalé facts shall be transmitted to
the Attorney General and the Territorial Prosecyt®ee Section 5246, Reporting
of Anti-competitive Practices, of the Guam ProcueairAct.)

ANTI-COMPETITIVE PRACTICES (GSA Section 82.01).

For the purposes of this Section, an anti-competjpractice is a practice among
bidders or offerors which reduces or eliminates petition or restrains trade. An
anti-competitive practice can result from an agreenor understanding among
competitors to restrain trade such as submittidigigiwe bids or proposals, or
result from illicit business actions which have #ffect of restraining trade, such
as controlling the resale price of products orraprbper collective refusal to bid.
Indications of suspected anti-competitive practioetide, but are not limited to,
identical bids or proposals, rotated low bids apmsals sharing of the business,
"tie-in" sales, resale price maintenance and ghmyzotts. See Section 3.27.5.
(Other Anti-competitive Practices).

INDEPENDENT PRICE DETERMINATION ERMINATIOIBSA Section 3-702.02).

Every solicitation shall provide that by submittiadpid or offer, the bidder or
offeror certifies that the price submitted was eledently arrived at without
collusion.

DETECTION OF ANTI-COMPETITIVE PRACTICES (@SSection 3-702.03).

In order to assist in ascertaining whether or moaiati-competitive practice may
have occurred or may be occurring, the Presideatd@signee should be alerted
and sensitive to conditions of the market placewaitidoften find it necessary to
study past procurements including, as appropriagsfollowing:

1. A study of the bidding history of a supply, deey or construction item
over a period of time sufficient to determine aigngicant bidding
patterns or changes;
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2. A review of similar University contract awards oweperiod of time; or
3. Consultation with outside sources of informatiarclsas bidders or

offerors who have competed for similar Universitisiness in the past,
but who are no longer competing for such business.

IDENTICAL BIDDING AND PRICE FIXING (GSA Séion 3-702.04).

The term "identical bidding" means the submissigiiolders or offerors of the
same total price or the same price on a partiduartem. The submission of
identical bids may or may not signify the existen€eollusion. In some
instances, price controls imposed by state or &dgvernments result in the
submission of identical bids. Identical bids fopplies are more likely to occur
in the absence of collusion if:

1. The supply is a commodity with a well-establisheatkat price or a
brand name with a "suggested retail price";

2. The quantity being purchased is small in relatmthe supplier's total
sales;

3. Early delivery is required; or

4, Transportation expenses are low relative to taiats

In seeking to determine whether collusion has tgkeoe, the President or a
designee should view the identical bids againstgmreand past pricing policies
of the bidders or offerors, the structure of theuistry involved including
comparisons of prices F.O.B. shipping point and.B.@estination, and nature
of the supply, service, or construction involvedggls as whether it is a basic
chemical or metal. Identical bids may also resultf resale price maintenance
agreements which are described in Section 3.2661tBer Anti-competitive
Practices, Resale Price Maintenance). Any othersit by bidders or offerors
to fix prices should also be reported.

OTHER ANTI-COMPETITIVE PRACTICES (GSA Semti 3-702.05).
GENERAL (GSA Section 3-702.05.1).
The practices which are described in Subsectiof.3.2. (Rotated Low Bids or

Proposals) through Subsection 3.26.5.6. (Group 8t)yof this Section and
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which the President or a designee suspects migantbeompetitive shall be
reported in accordance with Section 3.26.6. (RampBuspected Anti-
competitive Practices).

ROTATED LOW BIDS OR PROPOSALS (GSA Satt3-702.05.2).

Rotated low bids or proposals result where all eiddr offerors participating in
the collusive scheme submit bids and by agreentemhate being the lowest
bidder or offeror. To aid in determining whethetatdn may be occurring, the
President or designee must review past similaryvesaents in which the same
bidders or offerors have participated.

RESALE PRICE MAINTENANCE (GSA Sectiorv82.05.3).

The practice of resale price maintenance consisia agreement between a
manufacturer and a distributor or a dealer toHix tesale price of a supply. The
President should consider the possibility that saarclhgreement exists where
prices offered adhere to an established patteah, @si a published price schedule,
and when identical bidding occurs.

SHARING OF THE BUSINESS (GSA Section 3-702.05.4).

Sharing of the business occurs where potentialdogldr offerors allocate
business among themselves based on the custontbesterritory involved. Thus,
a Procurement Officer might discover that a potridder or offeror is not
participating in a University procurement becaupaicular territory has not
been allocated to such bidder or offeror by thelpeer or manufacturer.

"TIE-IN" SALES (GSA Section 3-702.05.5).

"Tie-in" sales are those in which a bidder or affeattempts to sell one supply or

service only upon the condition that the Univergitychases another particular
supply or service.

GROUP BOYCOTT (GSA Section 3-702.05.6).

A group boycott results from an agreement betweampetitors not to deal with
another competitor or not to participate in, fatance, a University procurement
until the boycotting competitor's conditions aret tmgthe boycotted competitor
or the University. The boycott of a competitor lilier competitors may have an
effect on the market structure or price of a supgpdyvice, or construction item
needed by the University.
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REPORTING SUSPECTED ANTI-COMPETITIVE PRACHS (GSA Section
3-702.06).

The President or a designee in consultation wigh_thiversity's Legal Counsel,
shall develop procedures for reporting suspectéiecampetitive practices. Any
Procurement Section employee who suspects thattananpetitive practice has
occurred or may be occurring shall follow thesecprures.

PROCUREMENT RECORDS.
RETENTION OF PROCUREMENT RECORDS (GSA Set8-703).

All procurement records shall be retained and disdaf in accordance with the
records retention guidelines and schedules apprioyé¢lde Attorney General. All
retained documents shall be made available to tteerfey General or a designee
upon request and proper receipt therefor. (Seedbes?47, Retention of
Procurement Records, of the Guam Procurement Act.)

RECORD OF PROCUREMENT ACTIONS TAKEN UNDEEGTION 3.12.
(SOLE SOURCE PROCUREMENT) AND SECTION 3.13. (EMERGEY
PROCUREMENTS) (GSA Section 3-704).

CONTENTS OF RECORD (GSA Section 3-704(a))

The President or a degree shall maintain a reéstidd all contracts made under
Section 3.12. (Sole Source Procurement) or Se8tibB

(Emergency Procurements) of these Regulations fioinanum of five (5) years.
The record shall contain:

1. Each contractor's name;

2. The amount and type of each contract; and

3. A listing of the supplies, services, or construttwocured under each
contract.

(See Section 5248(a) (Record of Procurement Acfl@k&en Under 885214 and
5215 of this Chapter, Contents of Record) of thar@Procurement Act.)

SUBMISSION TO LEGISLATURE (GSA Sectiory84(b)).
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A copy of such record may be submitted to the Lletsise on an annual basis.
The record shall be available for public inspecti@ee Section 5248(b) (Record
of Procurement Actions Taken Under 885214 and % 1his Chapter,
Submission to Legislature) of the Guam Procuremeh)

3.27.3. RECORD OF PROCUREMENT ACTIONS (GCA Sect249).

The President or a designee shall maintain a caenpgeord of each procurement.
The record may include the following:

1. The date, time, subject matter and names of gaatits at any meeting
including government employees that are in any reted to a
particular procurement;

2. A log of all communications between government exygés and any
member of the public, potential bidder, vendor @nofacturer which is
in any way related to the procurement;

3. Sound recordings of all pre-bid conferences, nagotis arising from a
request for proposals and discussions with vermmserning small
purchase procurement;

4, Brochures and submittals of potential vendors, rfearturers or
contractors, all drafts, signed and dated by tha&sinan, and other
papers or materials used in the development ofifigamons; and

5. The requesting college's or division's determimatibneed.

3.27.4. CER | IHCATION OF RECORD (GCA Section 5250)
No procurement award shall be made unless thederesor a designee certifies
that he has maintained the record required by Stibse3.27.3. (Procurement
Records, Record of Procurement Actions) of thigiBeand that it is complete

and available for public inspection. The certifecé itself a part of the record.

3.27.5. PUBLIC RECORD (GCA Section 5251).
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The record required by Subsection 3.27.3. (Procen¢fRecords, Record of
Procurement Actions) of this Section is a publiwore and, subject to rules
promulgated by the Procurement Appeals Board, anygm may inspect and copy
any portion of the record.

RULES FOR PROCUREMENT RECORDS (GCA Sechip52).

The rules promulgated pursuant to Subsection 3.27tbcurement Records,
Public Record) of this Section shall:

1.

2.

Protect the integrity of the bidding process;

Protect the confidentiality of trade secrets;

Establish reasonable charges for copying papers;

Provide for transcription of sound recordings;

Require public access to the record at the eagigssible time; and

Not require that the record be complete or thaptieeurement award be
made before inspection and copying are permitted.

RESPONSIBILITIES OF SUCCESSFUL BIDDER.

GUARANTEE.

The successful bidder must guarantee equipmermsdtielabor and against any
defective parts, workmanship and performance fegréod of not less than one
(1) year after date of receipt and agree to sethieeequipment during the
duration of the guarantee period. All parts fourfedtive not caused by misuse,
negligence, or accident within the guarantee pestall be replaced without any
cost (including labor) to

UOG. UOG reserves the right to require servicengittame during the duration of
the guarantee period. The bidder must also homomimufacturer's warranty
which must be submitted with the bid.

SCHEDULE FOR DELIVERY.
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Successful bidder is to notify the President ohsafficer's designee, twenty-four
(24) hours prior to the delivery of any item unttex Invitation for Bids. UOG will
not accept any delivery after regular working haursn any days other than
normal working days.

MARKING.
For all supply deliveries, each outside contaimatlde marked with UOG's
contract or purchase order number, item numbegf iem description, quantity,

and the name of the unit identified to "Mark Fon'the contract or purchase
order. Letter marking shall not be less than 3Mfeight.
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CHAPTER 4.
SPECIFICATIONS
CHAPTER IV

SPECIFICATIONS

DEFINITION OF TERMS USED IN THIS CHAPTER (GS2ection 4-101).

1. Brand Name SpecificatiofGSA Section 4-101.01.1) - means a
specification limited to one or more items by mautdfirers' names or
catalog numbers.

N>

Brand Name or Equal Specificati¢B8 SA Section 4-101.01.2) - means a
specification which uses one or more manufactunarse or catalog
numbers to describe the standard of quality, perdmce, and other
characteristics needed to meet UOG requirementisyaith provides for
the submission of equivalent products.

|

Qualified Products ListGSA Section 4-101.01.3) - means an approved
list of supplies, services, or construction iterasatibed by model or
catalog numbers, which prior to competitive saditidn, the University
has determined will meet the applicable specificatequirements.

4, Specification(GSA Section 4-101.01.4) - means any descriptfadhe
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physical, functional, or performance charactersstar of the nature of a
supply, service or construction item. A specifioatincludes, as
appropriate, requirements for inspecting, testimgyreparing a supply,
service, or construction item for delivery (Sect&260 of the Guam
Procurement Act). Unless the context requires ofiser; the terms
"specification” and "purchase description" are uséetchangeably
throughout these Regulations.

5. Specification for a Common or General Use I{&8A Section
4-101.01.5) - means a specification which has ldeseloped and
approved for repeated use in procurements in aanoedwith the
provisions of Section 4.3.2.2. 1. (ProceduresHerDevelopment of
Specifications, Special Additional Procedures)hefse Regulations.

REGULATION (GSA Section 4-201).

This Chapter sets forth regulations governing tieparation, maintenance, and
content of specifications for suppliers, servige® construction required by the
University, pursuant to Section 5261 (Duties of Budicy Office) of the Guam
Procurement Act.4.2.1.

GENERAL PURPOSES AND POLICIES (GSA Section 4-20).01

PURPOSE (GSA Section 4-201.01.1).

The purpose of a specification is to serve as B ffasobtaining a supply, service,
or construction item adequate and suitable fotthizersity's needs in a cost
effective manner, taking into account, to the extgacticable, the costs of
ownership and operation as well as initial acquisitosts. It is the policy of the
University that specifications permit maximum pre&ble competition consistent
with this purpose. Specifications shall be draftétth the objective of clearly
describing the University's requirements.

USE OF FUNCTIONAL OR PERFORMANCE DESCRIPNS (GSA Section
4-201.01.2).

Specifications shall, to the extent practicableplkasize functional or
performance criteria while limiting design or othistailed physical descriptions
to those necessary to meet the needs of the Uitivers facilitate the use of
such criteria, using units shall endeavor to inelad a part of their purchase
requisitions the principal functional or performameeds to be met. It is
recognized, however, that the preference for usenaftional or performance
specifications is primarily applicable to the proement of supplies and services.
Such preference is often not practicable in constrn, apart from the
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procurement of supply type items for a construcpiorject.

PREFERENCE FOR COMMERCIALLY AVAILABLE PRAICTS (GSA
Section 4-201.01.3).

It is the general policy of this University to puoe standard commercial
products whenever practicable. In developing spetibns, accepted
commercial standards shall be used and uniquerssgants shall be avoided, to
the extent practicable.

AVAILABILITY OF DOCUMENTS (GSA Section 4&1.02).

Except as provided in Subsection 4.3.2.2. 4.(d)¢&uures for the Development
of Specifications, Special Additional Proceduresalified Products List)
regarding testing and confidential data, specificet and any written
determination or other document generated or us#tki development of a
specification shall be available for public inspet

PREPARATION OF SPECIFICATIONS (GSA SectionGR2p

The President shall prepare, issue, revise, mairdaid monitor the use of
specifications for supplies, services, and constngequired by the University,
in accordance with Section 5262 of the Guam Pronant Act.

AUTHORITY TO PREPARE SPECIFICATIONS (GSA 8en 4-202.01).

STATUTORY AUTHORITY OF THE University DIRETOR (GSA Section
4-202.01.1).

The President is authorized in Section 5113(c) lfarity of the Chief
Procurement Officer and the Director of Public WrRuties) of the Guam
Procurement Act, to prepare specifications sulifetite authority granted
Purchasing Agencies in Section 5263 (Exempted kefithe Guam Procurement
Act. (See Section 4.4, Exempted Items, of thesaiRégns.) The President may
delegate in writing the authority to prepare arnilizetspecifications to using units
for any type of supplies, services, or constructioovided such delegations may
be revoked by the Board of Regents.

AUTHORITY TO CONTRACT FOR PREPARATION OPECIFICATIONS
(GSA Section 4-202.01.2).

1. Specifications for supplies or services. Whervritten determination is
made by the President authorized to prepare sugifisations that there
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will be no substantial conflict of interest invotyand it is otherwise in
the best interest of the University, a contraghrgpare specifications for
UOG use in procurement of supplies or services beagntered into
provided such officer retains the authority to fipapprove the
specifications.

2. Specifications for construction. Whenever ilé&dermined under Section
5302 (Responsibility for Selection of Methods ofStyuction
Contracting Management) of the Guam Procurementhfattthe
appropriate method of construction contracting rgangent involves
allowing specifications to be prepared by othentbi®G personnel, a
contract may be entered into for such preparatioxiged the President
retains the authority to finally approve the speaifons.

SMALL PURCHASE AND EMERGENCY AUTHORITY (GS€Section
4-202.01.3).

If a specification for general or common use orlifjed products list exists for an
item to be procured under Section 3.11. (Small fases), it shall be used except
as otherwise provided by the President. If no syektification exists, purchasing
and using units are hereby granted the authoripydpare specifications for use in
such purchases. In an emergency under Section(Ed#®rgency Procurements),
any necessary specifications may be utilized byptirehasing or using unit
without regard to the provisions of this Chapter.

PROCEDURES FOR THE DEVELOPMENT OF SPECIFI@BNS (GSA
Section 4-202.02).

PROVISIONS OF GENERAL APPLICATION (GSA $iea 4-202.02.1).

1. Application of Section. This Section applies to@lsons who may
prepare a specification for UOG use, includingRhesident, UOG
Procurement Section, the head of a using unittlaadesignees of such
officers.

2. Specification of Alternates May Be Included. A sfieation may
provide alternate descriptions of supplies, sesyioe construction items
where two or more design, functional, or perforneaadteria will
satisfactorily meet the University's requirements.

3. Contractual Terms Not to be Included. To the exteasible, a

specification shall not include any solicitationcomtract term or
condition such as a requirement for time or pladdaiebopening, time of

Page D/-4



University of Guam - Procurement Regulations
Chapter 4

delivery, payment, liquidated damages, or qualifigaof bidders.

4., Use of Existing Specifications. If a specificatifor a common or general
use item has been developed in accordance witreStitns 4.3.2.2. 1.
(Special Additional Procedures, Specification fan@non or General Use
Items) of this Section or a qualified products llias been developed in
accordance with Subsection 4.3.2.2. 4. (Speciaithuél Procedures,
Qualified Product List) of this Section for a padiar supply, service, or
construction item, it shall be used unless theifeas makes a written
determination that its use is not in the Univefsibest interest and that
another specification shall be used.

4.3.2.2. SPECIAL ADDITIONAL PROCEDURES (GSA Sectié+202.02.2).
1. Specifications for Common or General Use Items.
(a) Preparation and Utilization. A specificatiom fmmmon or

general use shall, to the extent practicable, bpgred to be
utilized when:

0] A supply, service, or construction item is used in
common by several using units or used repeatedbniey
using unit and the characteristics of the supmyise,
or construction item, as commercially produced or
provided, remain relatively stable while the fregeyeor
volume of procurements is significant;

(i) The University's recurring needs require
uniquely designed or specially produced items;

(i) The President authorized to prepare such speaificat
finds it to be in the University's best interest; o

(iv) In the event a using unit requests the preparatian
specification for a common or general use item, the
President shall prepare such a specification ifisuc
officer determines the conditions in Subsectio3s242.
1.(a)(i), (i), or (iii) of this Section have beemet.

(b) Comments on the Draft. The President prepaispecification
for a common or general use item shall provideusieg units,
and a reasonable number of manufacturers and suppk such
officer deems appropriate, an opportunity to comnoerthe draft
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(d)

(e)

specification.

Final Approval. Final approval of a proposed speatfon for a
common or general use item shall be given onlyhieyRresident.

Revisions. Revisions to specifications for commogeneral use
items which do not change the technical elementseof
specifications, but which are necessary for cleaifon may be
made upon approval of the President. Interim rewisifor a
particular procurement which change the technilesthents of the
specification may be made by the President. Aléptkvisions
shall be made in accordance with Subsections 2.314b) and
4.3.2.2. 1.(c) of this Section.

Cancellation. A specification for a common or gahese item
may be cancelled by the President.

2. Brand Name or Equal Specification.

(@)

(b)

(©)

Applicability of this Subsection. This Subseaqti4.3.2.2. 2. shall
apply whenever brand names are used in specifitatincept as
provided in Subsection 4.3.2.2. 3. of this Section.

Use. Brand name or equal specifications magrbpared to be
used when the President determines in writing that:

0] No specification for a common or general use item o
qualified products list is available;

(i) Time does not permit the preparation of anothenfof
specification, not including a brand name spediiicg

(i) The nature of the product or the nature of the
University's requirements makes use of a brand rame
equal specification suitable for the procurement; o

(iv) Use of a brand name or equal specification isén th
University's best interest.

Designation of Several Brand Names. Brand nanegjual
specifications shall seek to designate three (asanany
different brands as are practicable as "or eqeddrences and
shall further state that substantially equivalendpcts to those
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designated will be considered for award.

(d) Required Characteristics. Unless the Presidentrdates that the
essential characteristics of the brand names irdlithe
specifications are commonly known in the industryrade, brand
name or equal specifications shall include a dp8ori of the
particular design, functional, or performance chimastics which
are required.

(e) Nonrestrictive Use of Brand Name or Equal Spedifices.
Where a brand name or equal specification is used i
solicitation, the solicitation shall contain expdéory language
that the use of a brand name is for the purposiesdribing the
standard of quality, performance, and charactesistesired and
is not intended to limit or restrict competition.

3. Brand Name Specification.

(@) Use. Use of a brand name specification is restgdt
competition. When it is impractical or uneconomimamake a
clear and accurate description of the technicalirements, a
"brand name or equal” description may be usedmnasams to
define the performance or other salient requiremeha
procurement. When a "brand name" is used, thedenagisshould
make a written determination that only the ideatfbrand name
item or items will satisfy the University's needs.

(b)  Competition. The President shall seek to identifyrses from
which the designated brand name item or items easblained
and shall solicit such sources to achieve whatdegree of
competition is practicable. If only one source sapply the
requirement, the procurement shall be made undgioBe
3.12. (Sole Source Procurement).

(©) Reports. The Procurement Section shall submit (htgnteports
to the President stating any brand name specificatsed; the
number of suppliers solicited; the identity of thesippliers; the
supplier awarded the contract; and the contracepri

4, Quialified Products List.

(@) Use. A qualified products list may be develop#ith the
approval of the President, when testing or exartnaif the
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supplies or construction items prior to issuancthefsolicitation
is desirable or necessary in order to best sdtl€ia
requirements.

Comments, Final Approval, Revisions, and Canceltati
Comments on, final approval of, and revisions & fghoposed
criteria and methodology for establishing and naiitihg a
qualified products list, and the cancellation tloérehall follow
the procedure of Subsection 4.3.2.2. 1.(b) througt2.2. 1.(e) of
this Section applicable to specifications for comnoo general
use items.

Solicitation. When developing a qualified produits a
representative group of potential suppliers shaldlicited in
writing to submit products for testing and examioato
determine acceptability for inclusion on a quatifigroducts list.
Any potential supplier, even though not solicitedhy offer its
products for consideration.

Testing and Confidential Data. Inclusion on a diedi products
list shall be based on results of tests or examsinsiconducted in
accordance with prior published requirements. Exasp
otherwise provided by law, trade secrets, test, @atd similar
information provided by the supplier will be kegpindfidential
when requested in writing by the supplier. Howegeialified
products lists test results shall be made publitjiba manner so
as to protect the confidentiality of the identifytioe competitors
by, for example, using numerical designations.

EXEMPTED ITEMS (GSA Section 4-203).

Specifications for supplies, services, or constounctems procured under Section
5121 (Authority to Contract for Certain Servicesl &pproval of Contracts), or
exempted pursuant to Section 5124 (Exemptiond)eofauam Procurement Act,
may be prepared by the University in accordanck thie provisions of this
Chapter and regulations promulgated hereunder.

AUTHORITY TO PREPARE SPECIFICATIONS FOR EXPVED ITEMS
(GSA Section 4-203.01).

Section 4.4. (Exempted Items) of these Regulatijpasts the University authority
to prepare specifications for the services of antants, physicians, lawyers, and
dentists and other professionals, and for worlarofor museum and public
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display; published books, books or other reguldilipations published by any
government agency, maps, periodicals, and techp&aphlets; and architect-
engineer and land surveying services as defin&dation 5301 of the Guam
Procurement Act.

RELATIONSHIP WITH USING UNIT (GSA Section 4-2)

The President shall obtain expert advice and assistfrom personnel of using
units in the development of specifications and mhalggate in writing to a using
unit the authority to prepare and utilize its owedification (Section 5264,
Relationship with Using Agency, of the Guam Prooueat Act).

MAXIMUM PRACTICABLE COMPETITION (GSA Section-205).

All specifications shall seek to promote overatheomy for the purposes intended
and encourage competition in satisfying the Unitg@ssneeds, and shall not be
unduly restrictive (Section 5265 of the Guam Prement Act).

NONRESTRICTIVENESS REQUIREMENT (GSA Sect#®205.01).

All specifications shall be written in such a manas to describe the
requirements to be met, without having the efféabalusively requiring a
proprietary supply, service, or construction itemprocurement from a single
source, unless no other manner of descriptionsuitfice. In that event, a
written determination shall be made that it is pi@cticable to use a less
restrictive specification.

SPECIFICATIONS PREPARED BY ARCHITECTS AND EN®ERS (GSA
Section 4-206).

The requirement of this Chapter regarding the pgep@nd nonrestrictiveness of
specifications shall apply to all specifications;luding, but not limited to, those
prepared by architects, engineers, designers, @figmien for public contracts
(Section 5266 of the Guam Procurement Act).

SPECIFICATIONS PREPARED BY OTHER THAN Unisdéy PERSONNEL
(GSA Section 4-206.01).

The requirements of this Chapter shall apply tepéicifications prepared by other
than UOG personnel, including, but not limitedttmse prepared by consultants,
architects, engineers, designers, and other draftwhspecifications for public
contracts. Contracts for the preparation of speatifons by other than UOG
personnel shall require the specification writeadiere to such
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requirements. When persons other than UOG perspnegare specifications, the
University shall not be relieved from the commemd aeview requirements of this
Chapter.

PUBLICATION OF SOURCE SPECIFICATIONS (GCA Seat5267).

The specifications contained in any Invitation Bids or Request for Proposals,
and any amendment thereto, for the procuremenippfl®s shall identify the
person responsible for drafting the specificatiand any persons, technical
literature or manufacturer's brochures relied uppthe responsible person in
drafting the specifications.

SALIENT FEATURES (GCA Section 5268).

INCLUSION OF ONLY ESSENTIAL PHYSICAL CHARACHRISTICS AND
FUNCTIONS (GCA Section 5268(a)).

Specifications shall not include requirements, sagbut not limited to restrictive
dimensions, weights or materials, which unnecdgsastrict competition, and
shall include only the essential physical charésties and functions required to
meet the University's minimum needs.

SPECIFICATION OF FEATURES PECULIAR TO PRODUEOF CERTAIN
VENDORS (GCA Section 5268(b)).

Purchase descriptions shall not specify a prodawiniy features which are
peculiar to the products of one manufacturer, ptedor distributor unless it has
been determined in writing by the Director of tleng unit that those particular
features are essential to its requirements andfgimgcthe reason that similar
products lacking those features would not meetmmini requirements for the
item.

EXCLUSION OF RESTRICTIONS WHICH DO NOT SIGNCANTLY
AFFECT TECHNICAL REQUIREMENTS OR PERFORMANCE
CHARACTERISTICS (GCA Section 5268(c)).

Purchase descriptions shall describe the saliehhieal requirements or desired
performance characteristics of supplies or senticd® procured without
including restrictions which do not significantlffect the technical requirements
or performance characteristics.
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PROCUREMENT OF CONSTRUCTION, ARCHITECT-ENGINEER
AND LAND SURVEYING SERVICES

Section

5.1. RESPONSIBILITY FOR SELECTION OF METHODS OF CONRUCTION
CONTRACTING MANAGEMENT (GSA Section 5-201).

5.1.1. APPLICATION OF REGULATION AND GENERAL POLICYGSA Section
5-201.01).

5.1.1.1. APPLICATION (GSA Section 5-201.01.1)
This Section contains provisions applicable toghlection of the appropriate
method of management for construction contractd,ih the contracting method
and configuration that will most likely result iimtely, economical, and otherwise
successful completion of the construction project.

5.1.1.2. FLEXIBILITY (GSA Section 5-201.01.2).

It is intended that the President have sufficieibbility in formulating the project
delivery approach in a particular project to fllfile University's needs. In each
instance, consideration commensurate with the gt'sjsize and importance should
be given to all the appropriate and effective medmbtaining
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both the design and construction of the projece ethods for achieving those
purposes set forth in this Section are not to lmsttoed as an exclusive list.

SELECTING THE METHOD OF CONSTRUCTION CONARTING (GSA
Section 5-201.01.3).

In selecting the construction contracting methbd,Rresident or designee should
consider the results achieved on similar projecthé past and the methods used.
Consideration should be given to all appropriaie effective methods and their
comparative advantages and disadvantages and kegunilght be adapted or
combined to fulfill UOG requirements.

USE OF REGULATION (GSA Section 5-201.01.4)

This Regulation is intended to guide UOG persoimstlecting the appropriate
contracting method. It is not intended to createtaird party rights.

LEASE, BUY, OR BUILD (GSA Section 5-201.02).

Before initiating a construction project, considena shall be given to leasing or
buying existing building space as well as to carding new space. As
appropriate, the President should participate aidileg whether to lease, buy, or
build. Factors to consider when choosing betweeseghhree alternatives include,
but are not limited to:

1. Whether the University's requirements will be couting or temporary;
2. The need for UOG control over the building;

3. The adequacy of available space to fit UOG needs;

4, To the extent they are reasonably known or asoattte, the life-cycle

costs associated with leasing, buying, or building;

5. Which method can most timely meet and continuedetrdOG
requirements;

6. The need to physically separate and distinguish U&fhties from
private facilities;

7. The dislocation of existing tenants, both comméaia residential, that
may result; and
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8. Environmental affects.
GENERAL DESCRIPTION (GSA Section 5-201.03).
USE OF DESCRIPTIONS (GSA Section 5-201.03.

The following descriptions are to provide a commooabulary for use in the
context of this regulation and for general discossioncerning the construction
contracting activities of the University. The meatkalescribed are not all
mutually exclusive and often may be combined in pragect. These descriptions
are not intended to be fixed with respect to alistauction projects of the
University. In each project these descriptions maydapted to fit the
circumstances of that project. However, the Predide designee should
endeavor to ensure that these terms are descritsgphately in appropriate
contracts, are not used in a misleading manneraemdnderstood by all relevant
parties. Significant deviations from the descriptigrovided in these
Regulations should be explicitly noted.

SINGLE PRIME CONTRACTOR (GSA Section 5-ZIB.2).

The single prime contractor method of contractmtypified by one business
(general contractor) contracting with the Universit timely complete an entire
construction project in accordance with plans gret#ications provided by the
University. Often these plans and specificatiomspepared by a private
architectural firm under contract to the Universkurther, while the general
contractor may take responsibility for successfuhpletion of the project, much
of the work may be performed by specialty contrecteith whom the prime
contractor has entered into subcontracts.

MULIIPLE PRIME CONTRACTORS (GSA Sectior261.03.3).

Under the multiple prime contractor method, thevgrsity or the University's
agent contracts directly with a number of speciedigtractors to complete
portions of the project in accordance with UOG pland specifications. The
University or its agent may have primary respotigjtiior successful completion
of the entire project, or the contracts may protfde one of the multiple prime
contractors has this responsibility.

DESIGN-BUILD OR TURNKEY (GSA Section 5-203.4).
In a design-build or turnkey project, a businesstrexts directly with the

University to meet the University's requirementslascribed in a set of
performance specifications by constructing a figcth its own plans and
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specifications. Design responsibility and consiarctesponsibility both rest with
the design-build contractor. This method can inelustances where the design-
build contractor supplies the site as part of thekpge.

CONSTRUCTION MANAGER (GSA Section 5-2015)3

A construction manager is a person experiencednstouction that has the ability
to evaluate and to implement plans and specifioatas they affect time, cost, and
quality of construction and ability to coordinale tdesign and construction of the
project, including the administration of changeeassd The University contracts
with a qualified construction manager to act far tniversity in the construction
project as specified in the construction managememtract. All constuction
managers must be licensed by the PEALS (Profeddiomaneers, Architects, and
Land Surveyors) Board.

SEQUENTIAL DESIGN AND CONSTRUCTION (GSA@&@®en 5-201.03.6).

Sequential design and construction denotes a méthetich design of
substantially the entire structure is completedrtie beginning the construction
process.

PHASED DESIGN AND CONSTRUCTION (GSA Senti®-201.03.7).

Phased design and construction denotes a methddi¢h construction is begun
when appropriate portions have been designed,dfatdsubstantial design of the
entire structure has been completed. This methald@sknown as "fast-track
construction ".

CRITERIA FRIA FOR SELECTING CONSTRUCTION CORACTING METHODS
(GSA Section 5-201.04).

UOG REQUIREMENTS (GSA Section 5-201.04.1).

Before choosing the construction contracting metioogse, a careful assessment
must be made by the President or designee of eqaints the project must satisfy
and those other characteristics that would be alglsir In addition to those set forth
in Subsections 5.1.4.2. (UOG Resources) and 5. Pr8spective Contractor) of
this section, some of the factors to consider are:

1. When the project must be ready to be occupied;

2. The type of project - for example, school room§ice§, or heavy or
specialized construction;
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The extent to which the University's requirememd e ways in which
they are to be met are known;

The location of the project and whether a contracgite may be used,;
and

The size, scope, complexity, and economics of thgpt.

UOG RESOURCES (GSA Section 5-201.04.2).

1.

The amount and type of financing available far project is relevant to
the selection of the appropriate construction @miing method
including:

(@) Whether the budget is fixed or flexible; and

(b) What the source of funding is, for example, generadpecial
appropriation, federal assistance monies, publigravement
bonds, or general obligation bonds.

Proper selection of a contracting method depepds a realistic
appraisal of the availability, qualifications, aexperience UOG
personnel can bring to the project and, of equpabirttance, how much
time such personnel can devote to the project.

When examining resources for a proposed coniiruproject, the
availability of outside consultants may be constdeSuch
consultants may be able to handle tasks and suphplgble expertise
otherwise unavailable to the University.

PROSPECTIVE CONTRACTORS (GSA Section 5:20.3).

Choice of the proper construction contracting metbitails not only the internal
examination described in Subsections 5.1.4.1. (RéGuirements) and 5.1.4.2.

(UOG Resources) of this Section, but must take aatmunt the characteristics,
experience, and availability of the contractors who work on the project. The
design firms the University may contract with tepare the plans and
specifications must be evaluated as a group tardete whether they can
efficiently divide the work into specialty packagémultiple prime contractors
are to be used, or design the project in phasesppate to the use of phased
design and construction. Prospective constructioiractors must also be

Page V-5



5.1.4.4.

5.1.5.

5.1.5.1.

5.1.5.2.

University of Guam - Procurement Regulations
Chapter 5

appraised as a group to determine whether they theveapability and
willingness to bid on the construction project asignhed and as required by the
contracting method chosen. Similarly, if the coatirg method involves the use
of consultants, an evaluation of the availabilifygoalified consultants should
also be made. If the design-build method or somm@tian of it is considered, the
availability of firms capable of both designing atwhstructing the facility must
be ascertained. In respect to all of the poteotakractors, it is important to
consider the amount of competition current in tregkat for the particular type of
UOG contract and whether a price can be obtainatdisifair and reasonable
when considered together with the benefit to thevéhsity potentially obtainable
from such a contract.

PRESIDENT'S DE 1 ERMINATION (GSA Sectio261.04.4).

The President or designee shall make a determimtitas shall describe the
construction contracting method chosen and sdt fbe facts and conclusions
which led to the selection of that method. Thised®ination need only support
the contracting method selected. It shall, howedemonstrate that the
University's requirements, its resources, and #r@us groups of potential
contractors were all considered in making the sielec

SINGLE PRIME CONTRACTOR (GSA Section 5-2().0

USE WITH SEQUENTIAL DESIGN AND CONSTRUCTIN)XGSA Section
5-201.05.1).

When sequential design and construction is usddavitingle prime contractor,
comprehensive plans and specifications that aggrenough to allow
prospective prime (general) contractors to subroiirapetitive sealed bid should
be prepared. The contractor awarded the contriaes teesponsibility for the
coordination of the specialty subcontractors amly completion of the project
at the price specified in the contract. The arciemgineer, the University project
manager, and if used, the construction managelrrsioaitor the progress of the
project and otherwise represent the Universityerast all as set forth in the
pertinent contracts.

ADVANTAGES (GSA Section 5-201.05.2).

The primary advantage of the single prime contrattethod is that the University
can look to one prime contractor who has principaponsibility for completing
the project. The single prime contractor method adag give the University
contractual insulation from many subcontractormkiAlso, when sequential
design and construction is used, the Universighisn a fixed price for
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completion of the entire project before the corttam has begun.
DISADVANTAGES (GSA Section 5-201.05.3).

The single prime contractor method removes spgaalttractors from direct
UOG control. This method is likely to entail inclag in the cost of the total
project the prime contractor's potential markugeaoh specialty contract. On the
other hand, the prime contractor's services in giagahese contractors may well
offset any possible markup by eliminating the nfed construction manager.

USE WITH PHASED DESIGN AND CONSTRUCTIOBS$A Section
5-201.05.4).

A single prime contractor may also be used withspladesign and construction
through the letting by the University of the earbnstruction phases to specialty
contractors, and the letting of a portion of thejgct to a prime contractor when
the plans and specifications are sufficiently cagtglo allow bids to be made. If
found advantageous after letting the prime contthet University may transfer or
assign to the contractor the administration ofgbecialty contracts it let earlier, as
provided in the contract.

ADVANTAGES AND DISADVANTAGES OF USE WITIPHASED DESIGN
AND CONSTRUCTION (GSA Section 5-201.05.5).

Using a single prime contractor with phased deaigh construction has the
advantages of having a single prime contractoraesiple for the entire job and
also allowing construction to begin before alltef design is completed. The
disadvantages are that the University or its cantrn manager must supervise
and coordinate the work of the early specialty @mtors, and the prime
contractor will not be able to choose those egrgcilty contractors and may
have to work with someone the prime contractor wawdt have chosen. As a
consequence, the University may be exposed to otairas based upon
assertions of mismanagement, and the prime coatrhitts may be
proportionately higher than they would have beédrtise.

CONTRACTUAL PROVISIONS (GSA Section 5-208.6).

The rights, duties, and responsibilities of theudrsity representatives, the
architect-engineer, the general prime contractud, & applicable, the
construction manager and any specialty contragtbscontract with the
University must be carefully detailed. If phasedide and construction is used,
administration of on-going specialty contractddetore the prime contract will
have to be transferred or assigned to the primgaxor. The terms of this
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assignment or transfer (including the duties oftiiméversity to ensure that the
specialty contractors are at a certain point of gletion at the time of assignment),
what liability to the specialty contractors remaivith the University after
assignment, if any, and what duties and respoitabithe general prime
contractor has with respect to the assigned sppgcahtractors must all be set
forth in the specialty contracts and the contrdtt the prime contractor.

MULTIPLE PRIME CONTRACTORS (GSA Section 51206).

USE (GSA Section 5-201.06.1).

Multiple prime contractors may be used with seqiaédesign and construction by
splitting the plans and specifications into paclsagertinent to recognized trade
specialties. The University may undertake to marsagkcoordinate their work or
contract with a construction manager to do so. ddwéracts may provide that
responsibility for successful completion of theienproject rests with the
University, the University's agent, or one of theltiple prime contractors. The
contracts shall specify where this responsibilitglsrest. Multiple prime
contractors may be used effectively with phasedydeand construction only if the
architect-engineer's work is closely coordinatethwhie specialty contractors'
work. The specialty contractors may either contdargictly with the University or
with its construction manager.

5.1.6.2. ADVANTAGES (GSA Section 5-201.06.2).

5.1.6.3.

The multiple prime contractors method can lesserptime contractor's markup,
if any, on the specialty contractors' contracts giveés the University much
greater control over the contractors doing the wtirkermits the University to
be more involved in the selection of specialty caciors, allows the University
to prescribe how they will compete for the contractd gives the University
more flexibility in deciding when to enter the ctnustion market and with what
size contracts.

DISADVANTAGES (GSA Section 5-201.06.3).

The multiple prime contractor method places allrisks of managing and
coordinating the construction work with the UninigrsThe University or its
representatives must actively and aggressivelyrsiggethe project to ensure
timely and successful completion. A contract thately requires specialty
contractors to cooperate and to coordinate theikuginsufficient. To undertake
this responsibility successfully requires vestitepc authority in a University
representative to quickly make decisions essetttiiie continuation of the
project.
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CONTRACTUAL PROVISIONS (GSA Section 5-208.4).

Whenever multiple prime contractors are used, thgract between the
University and each prime contractor must cleaidyesthe scope of each
contractor's responsibility, when the portionstefiork are to be completed, and
provide a system of timely reports on progres$efdontractor's work and
problems encountered. The contract should alsdfgglat each contractor is
liable for damages caused other contractors anttineersity whether because
of delay or otherwise. Such clauses should notgvew attempt to relieve the
University of liability where it fails to properlgoordinate and manage the
project. Further, the duties and authority of th@vdrsity representative, the
architect-engineer, and, if one is employed, thestroction manager with respect
to the specialty contractors should be clearlyrdgted in all the parties'
contracts.

DESIGN-BUILD OR TURNKEY (GSA Section 5-207)0

USE (GSA Section 5-201.07.1).

The design-build or turnkey method gives the catramaximum control of the
construction project consistent with UOG needs. Whiversity prepares a set of
performance specifications including functionatemia, any life-cycle cost
considerations, and other evaluation factors. Thiedssity shall also specify the
degree of detail necessary in a design proposal cbhtractor is selected on the
basis of its design proposal, proposed price, dner stated evaluation criteria. It
may be appropriate to use a multi-step processskeh the number of firms
submitting final design proposals to reduce adrriaiive burden and to keep
preparation costs down. In appropriate circumstgrtenay be advantageous to
provide in the solicitation for payment to all aryeof the firms of proposal
preparation costs or a stipulated stipend to eradeguate continuing
competition. After award, the contractor compldtesdesign, subject to review
by the University or its architect-engineer asfegh in the contract, and
constructs the project. The contractor may propdsether to phase the project.
Upon completion, the University either acceptsejects the project depending on
how well the contractor has met the specifications.

ADVANTAGES (GSA Section 5-201.07.2).
In the design-build method, a fixed price for theject is established early.
Another advantage is that the contractor desigdsailds the project with its

own forces. Consequently, the duty and risk of prapanagement of project
design and construction lies with the contractioaldo allows the contractor to
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design and perform in a manner best suited tqisations and experience. It
may give the University earlier completion of threjpct. This method is most
appropriate when the University will not need todeeply involved in the
project's design and construction.

DISADVANTAGES (GSA Section 5-201.07.3).

Less control over the design and construction meéeone of the disadvantages
in design-build. The contract is awarded on thesbafsa design proposal, not a
complete set of plans and specifications. The Usits needs may not be met
if the specifications are deficient, if the contats design proposals are not
carefully evaluated, and if the design and consimagrocess is not carefully
monitored to ensure that both the specificatiordsthr design proposals are
being followed.

CONTRACTUAL PROVISIONS (GSA Section 5-201.4).

Careful preparation of the specifications evaluatiateria is crucial to successful
use of the design-build method. The contract docusnghould also delineate
clearly the University's rights to inspect plansl apecifications and the
construction work in progress. They should alsaciae precisely what constitutes
completion of the project by the contractor.

CONSTRUCTION MANAGER (GSA Section 5-201.08).
USE IN PLANNING AND DESIGN PHASES (GSA $iea 5-201.08.1).

A construction manager may bring valuable practicalstruction perspective to
the University in both the planning and design glsasf the project. For purposes
of this Section, the planning phase encompasseacthaties involved in
determining UOG requirements, selecting the cootitsn contracting
management method, selecting an architect-enginedrestablishing progress
schedules. During design, the construction managgews plans and makes
suggestions to cut construction costs that mayeétathe practicality of
construction, market conditions in the constructfimtustry, and items which
should be ordered early. A construction manageddavalso assist in phasing the
design and construction process.

USE IN CONSTRUCTION RUCTION PHASE (GSAtitec-201.08.2).
Once construction commences the construction masagée may be limited to

monitoring construction progress, and inspectingy@herwise representing the
University's interest if sequential design and tmrtsion with a single prime
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contractor is used. If the project is constructedhe phased design construction
method or the multiple prime contractors method,dbnstruction manager will
be responsible for the supervision and manageniehéw work and may let
contracts to the specialty contractors pursuatitdonanagement contract with
the University. To the extent the construction nggamas the University's
representative, the manager may assist in theifispection and acceptance of
the project by the University.

ADVANTAGES (GSA Section 5-201.08.3).

The construction manager adds construction expedishe University's team.
Several benefits of this are:

1. The selection of the construction contract manageteehnique, project
design, and other crucial decisions in the earbspb of the project can be
made with a better understanding of their impactugonstruction; and

2. The construction manager can manage the work ofafieus
construction contractors as the University's regmtgtive instead of using
a single prime contractor whose interests may aistcde with those of
the University. In this way, the University may iganore control of the
actual construction project.

DISADVANTAGES (GSA Section 5-201.08.4).

The construction manager's fee is added cost todhstruction project. On
smaller construction projects, construction managermmay not be cost effective.

CONI1RACTUAL PROVISIONS (GSA Section 5-2TA.5).

It is imperative that the construction managementract clearly set forth the
duties and authority of the construction manageesapect to all the participants
in the project. The contract should also attempletfine the possible liability of
the University and the construction manager fdufaito properly coordinate the
specialty contractors' work.

SEQUENTIAL DESIGN AND CONSTRUCTION (GSA Skxt 5-201.09).
USE (GSA Section 5-201.09.1).
The initial step in using sequential design andstwetion is to gather a team to

design the project and provide a complete setafihgs and specifications to use
in awarding the construction contract or contrattss team may include a
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construction manager who, in addition to reviewting plans as they develop,
may assist in separating them into packets if pplelfprime contractors are to be
used. Except for redesign necessitated by chandg¢® requirements or
problems encountered during construction, desigoimsplete at the time
construction has begun.

ADVANTAGES (GSA Section 5-201.09.2).

A project using sequential design and construgiimteeds in clearly defined
steps which may aid in financing and gaining angeseary approvals as well as
aiding in managing the entire project. Complexmigue projects can be
completely thought through and planned before coadbn has begun. Also,
before any construction has begun, a fixed pricéhfe project can be established.

DISADVANTAGES (GSA Section 5-201.09.3).

Sequential design and construction requires a loige to complete the project
than phased design and construction. The competeage of drawings and
specifications also freezes design decisions mantlisars before occupancy
which will reduce flexibility.

PHASED DESIGN AND CONSTRUCTION (GSA Sect®201.10).
USE (GSA Section 5-201.10.1).

Phased design and construction may be used whaarc¢h#éect-engineer,
working with the construction manager, if one igdiscan settle on the major
design decisions and then do the detail design Wwotke sequence necessary to
construct the project. This design process thewallconstruction to begin
before design is complete for the entire proje€curse, design is complete on
those portions being constructed.) Constructiorukhonly be begun after the
University's requirements are set, the overall éstdtic) design is complete, and
the complete drawings and specifications for th& ffonstruction phase are
ready. (It may be possible to start site prepangpidgor to this stage.) A
construction manager is often necessary to assggdkaging the various
specialty contracts and to manage the work undesetitontracts.

ADVANTAGES (GSA Section 5-201.10.2).

Phased design and construction can result in reldormgect completion time. It
can also allow reduction in the scope of the pitdfgarices on early portions
indicate the project may exceed the budget. Irjaesgtial project such redesign
might delay the entire project. It also gives the
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University added flexibility in deciding when ta liie various specialty
contracts to take advantage of market conditions.

DISADVANTAGES (GSA Section 5-201.10.3).

In phased design and construction, portions opthgect are begun before later
portions are completely designed. Major changekése later portions may
necessitate costly changes in the early portiodgesult in costly delays to many
other specialty contractors. The University behesrtsks both for at least some
coordination of specialty contractors and for eimguthat design of later portions
does not adversely affect earlier ones. Neithénede risks need be assumed by
the University in sequential design and construnctio

CONTRACTUAL PROVISIONS (GSA Section 5-2000.4).

The contract must clearly establish the architagireeer's duty to design to allow
phasing, and the contracts with the specialty eatdrs must clearly delineate
their scope of work and duties to other contracamds the University. Further, the
management's rights of the University and its qoiction manager, if one is used,
must be set forth.

BID SECURITY (GSA Section 5-301).
REQUIREMENT FOR BID SECURITY (GSA Sectior861.01).

Bid security shall be required for all competitsealed bidding for construction
contracts when the price is estimated by the Peasiol designee to exceed
Twenty-Five Thousand Dollars ($25,000). Bid segushall be a bond provided
by a surety company authorized to do businesssnTirritory, or the equivalent
in cash, or otherwise supplied in a form satisfigcto the University. Nothing
herein prevents the requirement of such bonds nstaation contracts under
Twenty-Five Thousand Dollars ($25,000) when thewitstances warrant
(Section 5303 of the Guam Procurement Act).

WITHDRAWAL OF BIDS (GSA Section 5-301.02).

After the bids are opened, they shall be irrevoe#in the period specified in the
Invitation for Bids, except as provided in Secti2l1(f) of the Guam
Procurement Act (Competitive Sealed Bidding, Cdioecor Withdrawal of Bids;
Cancellation of Awards). If a bidder is permittedaithdraw its bid before award,
no action shall be had against the bidder or thesécurity.

BID SECURITY (GSA Section 5-301.03).
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GENERAL (GSA Section 5-301.03.1).

Invitation for Bids on UOG construction contradtel require the submission of
bid security in an amount equal to at least fiftpercent (15%) of the amount of
the bid, at the time the bid is submitted. If atcactor fails to accompany its bid
with the required bid security, the bid shall bemied nonresponsive, in
accordance with Section 3.9.14.2. (Bid Evaluatiod Award, Responsibility and
Responsiveness) of these Regulations except aglpdolyy Subsection
5.2.3.4.(Nonsubstantial Failure to Comply) of tGection.

PURPOSE (GSA Section 5-301.03.2).

Bid security protects the University against thikufa or refusal of the low bidder
to supply the necessary performance and paymeimishas required, and to
proceed with performance under the contract.

ACCEPTABLE BID SECURITY (GSA Section 51303.3).

Acceptable bid security shall be limited to:

1. An annual or one-time bid bond in a form satisfacto the University
underwritten by a company licensed to issue bidlban this Territory; or

2. A bank certified check or cash.
NONSUBSTANTIAL FAILURE TO COMPLY (GSA Stgn 5-301.03.4).
If a bid does not comply with the security requigsts of this Section, the bid

shall be rejected as nonresponsive, unless thedaib comply is determined by
the President or the designee of such officer todmsubstantial where:

1. Only one (1) bid is received, and there is notisigfiit time to rebid the
contract;
2. The amount of the bid security submitted, thougls bhan the amount

required by the Invitation for Bids, is equal togpeater than the
difference in the price stated in the next highmreatable bid; or

3. The bid guarantee becomes inadequate as a resét obrrection of a
mistake in the bid or bid modification in accordandth Section 3.9.13.
(Mistakes in Bids) of these Regulations, if thedeidincreases the amount
of guarantee to required limits within forty-eig8) hours after the bid
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opening.
CONTRACT PERFORMANCE AND PAYMENT BONDS (GSA @mn 5-302).
PERFORMANCE BONDS (GSA Section 5-302.01).
GENERAL (GSA Section 5-302.01.1).

A performance bond satisfactory to the Universikgaited by a surety company
authorized to do business in this Territory or othige secured in a manner
satisfactory to the University is required for@nstruction contracts in excess of
Twenty-Five Thousand Dollars ($25,000) in the antafrone hundred percent
(100%) of the contract price. The performance keirall be delivered by the
contractor to the University at the same time thetiact is executed. If a
contractor fails to deliver the required performabond, the contractor's bid shall
be rejected, its bid security shall be enforced, amard of the contract shall be
made to the next lowest bidder in accordance wétttiSn 3.9.14.2. (Bid
Evaluation and Award, Responsibility and Responmsgs) of these Regulations.

PURPOSE (GSA Section 5-302.01.2).

A performance bond indemnifies the University agaloss resulting from the
failure of the contractor to perform a constructoamtract in accordance with the
plans and specifications.

REDUCTION OF AMOUNT PRIOR TO SOLICITATIO{GSA Section
5-302.01.3).

The President or designee may reduce the amotin¢ gferformance bond
required prior to solicitation to not less thamyfipercent (50%) of the contract
price if, after completing appropriate analysissitletermined in writing by the
President to be less costly or more advantagedie toniversity to self-insure a
part of the performance of the contractor. An asialynay be made for groups of
contracts (for example, contracts in excess ofr$illion) or may be made on
particular contracts, as the President or desigheeses. A copy of the analysis
shall be available for public inspection.

REDUCTION OF AMOUNT DURING PERFORMANCE (&Section
5-302.01.4).

If permitted by the contract and solicitation, tresident or designee may reduce
the amount of the performance bond as work is cetaglif such officer
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determines in writing that such reduction is in liest interest of the University.
AUTHORITY TO REQUIRE ADDITIONAL BONDS (GC/Aection 5304(c)).

Nothing in this Section shall be construed to lith& authority of the University
to require a performance bond or other securigdidition to those bonds, or in
circumstances other than specified in Subsections

(Performance Bonds, General) and 5.3Rdyment Bonds, General).
(Section 5304(c) (Contract Performance and Pay®entls, Authority to Require
Additional Bonds) of the Guam Procurement Act)

PAYMENT BONDS (GSA Section 5-302.02).
GENERAL (GSA Section 5-302.02.1).

A payment bond satisfactory to the University, eited by a surety company
authorized to do business in this territory or otlige secured in a manner
satisfactory to the University is required for@hstruction contracts in excess of
twenty-five thousand dollars ($25,000), in the antaf one hundred percent
(100%) of the contract price. The payment bondldieatielivered by the
contractor to the University at the same time thetiact is executed. If a
contractor fails to deliver the required paymenmtdiadhe contractor's bid shall be
rejected, its bid security shall be enforced, andrd of the contract shall be made
to the next lowest bidder in accordance with Saci®.14.2 (Bid Evaluation and
Award, Responsibility and Responsiveness) of tiRegulations.

PURPOSE (GSA Section 5-302.02.2).

A payment bond guarantees payment and protectiathdse furnishing labor and
materials to the contractor or its subcontractorgtie work bonded.

REDUCTION OF AMOUNT PRIOR TO SOLICITATIO{GSA Section
5-302.02.3).

Prior to solicitation the President or designee mealyice the amount of the
payment bond to not less than fifty percent (50%he contract price if a written
determination is made that it is in the best irgeod the University to do so.
Factors to be considered in order to make sucheardmation include, but are not
limited to:

1. The value and number of subcontracts to be asangl the contractor;
and
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2. The value of the contract.

REDUCTION OF AMOUNT DURING PERFORMANCE $3 Section
5-302.02.4).

During performance, the President or designee mdyae the required coverage
of the payment bond as payments are made by theactor.

SUITS ON PAYMENT BONDS. RIGHT TO INSTITE(GCA Section
5304(d)).

Every person who has furnished labor or materigihéocontractor or its
subcontractors for the work provided in the contrander which a payment bond
is furnished under this Section, and who has nehlpaid in full at the end of
ninety (90) working days after the day on which ldet of the labor was done or
performed or material was furnished or suppliedjlstave the right to sue on the
payment bond for the amount unpaid at the timastitution of such suit.

Any person having a direct contractual relationstiih a subcontractor of the
contractor, but no contractual relationship expogsmplied with the contractor
furnishing said payment bond, shall have a rigtgute upon giving written notice
to the contractor within ninety (90) working daysrh the date on which such
person did or performed the last of the labor onighed or supplied the last of the
material upon which such claim is made, stating:

1. The amount claimed; and

2. The name of the party to whom the material wasistied or supplied or
for who the labor was done or performed.

Such notice shall be delivered in person or semehistered or certified mail,
postage prepaid, in an envelope addressed to tector at any place the
contractor maintains an office or conducts its bess.

SUITS ON PAYMENT BONDS. WHERE AND WHEN BRIGHT (GCA
Section 5304(e)).

Suits instituted upon a payment bond shall be brbimgthe Superior Court. The

suit must be instituted within one (1) year aftes tay on which the last of the
labor was performed or material was supplied bypérson bringing suit.
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BOND FORMS AND COPIES (GSA Section 5-303).

BID BOND (GSA Section 5-303.01.1).

See Appendix at end of the Chapter for the stanfiend the required Bid Bond
should follow.

PERFORMANCE BOND (GSA Section 5-303.01.2).

See Appendix at end of the Chapter for the stanfand the required
Performance Bond should follow.

PAYMENT BOND (GSA Section 5-303.01.3).

See Appendix at end of the Chapter for the stanfaind the required Payment
Bond should follow.

CER1XIED COPIES OF BONDS (GSA Section 5-303.02).

Any person may request and obtain from the Unitseescertified copy of a bond
upon payment of the cost of reproduction of thecband postage, if any. A
certified copy of a bond shall be prima facie ewigke of the contents, execution
and delivery of the original (Section 5305(b), Bond

Forms and Copies, Certified Copies of Bonds, ofGla@am Procurement Act).

CONTRACT CLAUSES AND THEIR ADMINIS1 RATION (GS Section
5-401).

INTRODUCTION (GSA Section 5-401.01).

The contract clauses presented in this Sectiopraraulgated for use in
construction contracts in accordance with Sect®@®65Contract Clauses and
Their Administration) of the Guam Procurement Adternative clauses are
provided in one instance to permit accommodatiodifféring contract situations.

REVISIONS TO CONTRACT CLAUSES (GSA Secticd®1.02).

The clauses set forth in this Section may be vddedse in a particular contract
when, pursuant to the provisions of Section 530@dntract Clauses and Their
Administration, Modification of Required Clause$)}tioe Guam Procurement Act,
the President makes a written determination ddsgriithe circumstances justifying
the variation or variations. Any material variatsoinom these clauses
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shall be described in the solicitation documentsuipstantially the following

foi

"Clause No. , entitled , isanairt of the general
terms and conditions of this contract, and has beglaced by Special
Clause No. , entitled . attention is

specifically directed to this clause."

CHANGES CLAUSE (GSA Section 5-401.03).

1.

"CHANGES

Change Order. The President or designee, airaryand without notice
to the sureties, in a signed writing designateihdicated to be a change
order, may order:

(a) Changes in the work within the scope of the comtraud

(b) Changes in the time of performance of the conttettdo not
alter the scope of the contract.

Adjustments of Price or Time of Performancerl§ such change order
increases or decreases the contractor's cost thfe dime required for,
performance of any part of the work under this @xtt whether or not
changed by the order, an adjustment shall be madi¢éha contract
modified in writing accordingly. Any adjustment@ontract price made
pursuant to this clause shall be determined inrdecwe with the Price
Adjustment Clause of this contract.

Failure of the parties to agree to an adjustmegit sbt excuse a
contractor from proceeding with the contract asmgea, provided that the
University promptly and duly makes such provisioadjustments in
payments or time for performance as may be reasrap proceeding
with the work, the contractor shall not be deenteldave prejudiced any
claim for additional compensation, or an extensibtime for completion.

Time Period for Claim. Within thirty (30) dayftex receipt of a written
change order under Paragraph (1) (Change Ordén)soflause, unless
such period is extended by the President or desigmeriting, the
contractor shall file notice of intent to assedam for an adjustment.
Later notification shall not bar the contractot&r unless the University
is prejudiced by the delay in notification.
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Claim Barred After Final Payment. No claim by tlomtractor for an
adjustment hereunder shall be allowed if notigeoisgiven prior to final
payment under this contract.

Claims Not Barred. In the absence of such a chardgr, nothing in this
clause shall restrict the contractor's right tospera claim arising under
the contract, if pursued in accordance with thesgaentitled "Claims
Based on a President's Actions or Omissions Clawskgl breach of
contract.”

VARIATIONS IN ESTIMATED QUANTITIES CLAUSEGSA Section
5-401.04).

The following clause shall be inserted only in #thasnstruction contracts which
contain estimated quantity items:

"VARIATIONS IN ESTIMATED ED QUANTITIES

Variations Requiring Adjustments. Where the quandfta pay item in
this contract is an estimated quantity and wheeeattiual quantity of
such pay item varies more than fifteen percent (1&86ve or below the
estimated quantity stated in this contract, anstdjent in the contract
price shall be made upon demand of either partg. adjustment shall be
based upon any increase or decrease in costs bhe teothe variation
above one hundred fifteen percent (115%) or belightg-five percent
(85%) of the estimated quantity. If the quantityistion is such as to
cause an increase in the time necessary for coimpleéhe President or
designee shall, upon receipt of a timely writtequest for an extension
of time, prior to the date of final settlement bétcontract, ascertain the
facts and make such adjustment for extending theptetion date when,
in the judgment of the President or designee, itidirfgs of fact justify
such an extension.

Adjustments of Price. Any adjustment in contraétgpmade pursuant to
this clause shall be determined in accordance tivéhPrice Adjustment
Clause of this contract."

SUSPENSION OF WORK CLAUSE (GSA Section 3-88).

"SUSPENSION OF WORK

Suspension for Convenience. The President égriss may order the
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contractor in writing to suspend, delay, or intetrall or any part of the
work for such period of time as may be approptiatehe convenience of
the University.

2. Adjustment of Cost. If the performance of albory part of the work is,
for an unreasonable period of time, suspendedyelé)ar interrupted by an
act of the President or designee in the administraif this contract, or by
the failure of the President to act within the tispecified in this contract
(or if no time is specified, within reasonable tjmnen adjustment shall be
made for any increase in the cost of performandhisfcontract necessarily
caused by such unreasonable suspension, delateouption and the
contract modified in writing accordingly. HoweveQ
adjustment shall be made under this clause fosaagension, delay, or
interruption to the extent:

€) That performance would have been so suspendeggedelar
interrupted by any other cause, including the fauhegligence
of the contractor; or

(b) For which an adjustment is provided for or excludeder any
other provision of this contract.

3. Time Restriction on Claim. No claim under thisuse shall be allowed:

€) For any costs incurred more than twenty (20) dafere the
contractor shall have notified the President orgiese in writing
of the act or failure to act involved (but this ugement shall not
apply as to a claim resulting from a suspensioeyénd

(b) Unless the claim is asserted in writing as sogprasticable after
the termination of such suspension, delay, oriaption, but not
later than the date of fmal payment under the echtr

4, Adjustments of Price. Any adjustment in contyaiite made pursuant to
this clause shall be determined in accordancetivéiPrice Adjustment

Clause of this contract."

5.4.6. DIFFERING SITE CONDITIONS CLAUSE (GSA Seati6-401.06).

Set forth below are alternative differing site citiotis clauses to be used as
appropriate.
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(ALTERNATIVE A)
"DIFFERING SITE CONDITIONS: PRICE ADJUSTMENTS

1. Notice. The contractor shall promptly, and befsuch conditions are
disturbed notify the President or designee of:

(a) Subsurface or latent physical conditions at the differing
materially from those indicated in this contraat; o

(b) Unknown physical conditions at the site, of an walisature,
differing materially from those ordinarily encourgd and
generally recognized as inherent in work of theratizr provided
for in this contract.

2. Adjustments of Price or Time for PerformancéeAreceipt of such
notice, the President or designee shall promptigstigate the site, and if
it is found that such conditions do materially $ifed and cause an
increase in the contractor's cost of, or the tiewuired for, performance
of any part of the work under this contract, whethrenot changed as a
result of such conditions, an adjustment shall bderand the contract
modified in writing accordingly. Any adjustmentdontract price made
pursuant to this clause shall be determined inrdecme with the Price
Adjustment Clause of this contract.

3. Timeliness of Claim. No claim of the contraatmider this clause shall be
allowed unless the contractor has given the notiqaired in this clause;
provided, however, that the time prescribed therefay be extended by
the President or designee in writing.

4, No Claim After Final Payment. No claim by thentractor for an
adjustment thereunder shall be allowed if assextied final payment
under this contract.

5. Knowledge. Nothing contained in this clausdldiegrounds for an
adjustment in compensation if the contractor hadaa&nowledge of the
existence of such conditions prior to the submissibbids."

(END OF ALTERNATIVE A)

(ALTERNATIVE B)
"SITE CONDITIONS CONTRACTOR'S RESPONSIBILITY
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The contractor accepts the conditions at the coastm site as they eventually
may be found to exist and warrants and represbatstie contract can and will
be performed under such conditions, and that alerals, equipment, labor and
other facilities required because of any unforesamrditions (physical or
otherwise) shall be wholly at the contractor's aest and expense, anything in
this contract to the contrary notwithstanding."

END OF ALIERNATIVE B)

PRICE ADJUSTMENT CLAUSE (GSA Section 5-401.0

"PRICE ADJUSTMENT

1. Price Adjustment Methods. Any adjustment in cacttprice pursuant to
clauses in this contract shall be made in one aerbthe following

ways:

(@)

(b)

()

(d)
()

By agreement on a fixed price adjustment beforemsentement
of the pertinent performance or as soon thereaft@racticable;

By unit prices specified in the contract or subsedly agreed
upon;

By the costs attributable to the event or situatiovered by the
clause, plus appropriate profit or fee, all as By@etin the
contract or subsequently agreed upon;

In such other manner as the parties may mutuatiyea@r

In the absence of an agreement between the paiesunilateral
determination by the President of costs attribetédlthe event or
situation covered by the clause, plus appropriedétr fee, all as
computed by the President in accordance with giipeccepted
accounting principles and applicable sections utdepter 7
(Cost Principles) of the UOG Procurement Regulatiamd subject
to the provisions of Chapter 9 (Legal and ContldRemedies)
of the Guam Procurement Act.

2. Submission of Cost or Pricing Data. The contnashall submit cost or
pricing data for any price adjustments subjecheprovisions of Section
3.19. (Cost or Pricing Data) of the UOG Procurenkgulations."
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5.4.8. CLAIMS BASED ON THE PRESIDENT'S OR DESIGNBEACTIONS OR
OMISSIONS CLAUSE (GSA Section 5-401.08).

"CLAIMS BASED ON THE PRESIDENTS OR DESIGNEE'S
ACTIONS OR OMISSIONS

1. Notice of Claim. If any action or omission o thart of the President or
designee of such officer, requiring performancengea within the scope
of the contract constitutes the basis for a clajnthie contractor for
additional compensation, damages, or an extengitime for
completion, the contractor shall continue with parfance of the contract
in compliance with the directions or orders of soffitials. By so doing,
the contractor shall not be deemed to have pregddany claim for
additional compensation, damages, or an extengibme for
completion, provided:

€) The contractor shall have given written noticehie President or
designee of such officer:

@ Prior to the commencement of the work involviédt
that time the contractor knows of the occurrencguch
action or omission;

Within thirty (30) days after the contractor knowfsthe
occurrence of such action or omission, if the cactor
did not have such knowledge prior to the
commencement of the work; or

(i) Within such further time as may be allowed e
President or designee in writing.

This notice shall state that the contractor regrdsact or omission as a
reason which may entitle the contractor to addéimompensation,
damages, or an extension of time. The Presideti¢gignee of such
officer, upon receipt of such notice, may rescinchsaction, remedy such
omission, or take such other steps as may be deadwshble at the
discretion of the President or designee of sudbetf

(b) The notice required by Subparagraph (a) of thiagtaph
describes as clearly as practicable at the timeethgons why the
contractor believes that additional compensatiamabes, or an
extension of time may be remedies to which theragtdr is
entitled; and
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(© The contractor maintains and, upon requestesakailable to
the President or designee within a reasonable tietajled records
to the extent practicable, of the claimed additi@usts or basis for
an extension of time in connection with such change

2. Limitations of Clause. Nothing herein containedwhwger, shall excuse the
contractor from compliance with any rules of lareguding any UOG
officers and any contractors from acting in colluisor bad faith in issuing
or performing change orders which are clearly nithiw the scope of the
contract.

3. Adjustments of Price. Any adjustment in the cortt@ice made pursuant
to this clause shall be determined in accordantte twe Price Adjustment
Clause of this contract."

DEFAULT - DELAY - TIME EXTENSIONS ENSIONS GQIUSE (GSA Section 5-401.09).

The conditions contained in Sections 5.4.9 (DefaDlelay - Time Extensions
Clause ) through 5.4.10 (Liquidated Damages Fuodja apply to supply or
other types of contracts where notice that liqudatamages will apply
immediately upon notification of breach or defaflthe contract is provided in
the bid terms or conditions, or in the purchasepitdelf. Instead, these
conditions apply to construction contracts.

"TERMINATION FOR DEFAULT, NONPERFORMANCE OR
DELAY - DAMAGES FOR DELAY - TIME EXTENSIONS

1. Default. If the contractor refuses or fails togecute the work, or any

separable part thereof, with such diligence asastiure its completion
within the time specified in this contract, or atension thereof or fails
to complete said work within such time, or comnaity other substantial
breach of this contract, and further fails withimfteen (14) days after
receipt of written notice from the President origese to commence and
continue correction of such refusal or failure wdttigence and
promptness, the President or designee may, byewritbtice to the
contractor, declare the contractor in breach amditate the contractor's
right to proceed with the work or such part of ek as to which there
has been delay. In such event the University miay daer the work and
prosecute the same to completion, by contractlmraise, and may take
possession of, and utilize in completing the wetlch materials,
appliances, and plant as may be on the site ofitiik and necessary
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therefor. Whether or not the contractor's righptoceed with the work is
terminated, the contractor and the contractor'stims shall be liable for
any damage to the University resulting from thetiamtor's refusal or
failure to complete the work within the specifi@ue.

2. Liguidated Damages upon Termination. If fixed agcead liquidated
damages are provided in the contract, and if theddsity so terminates
the contractor's right to proceed, the resultingage will consist of such
liquidated damages for such reasonable time asomagquired for fmal
completion of the work.

3. Liguidated Damages in Absence of Termination.Xéfl and agreed
liquidated damages are provided in the contract,ifatme University does
not terminate the contractor's right to proceed résulting damage will
consist of such liquidated damages until the werkdmpleted or
accepted.

4, Time Extension. The contractor's right to procdealisiot be so
terminated nor the contractor charged with resglttamage if:

(@) The delay in the completion of the work arises freamses such
as: acts of God; acts of a public enemy; acts ®lthiversity or
any other territorial entity in either a sovereigncontractual
capacity; acts of another contractor in the perforoe of a
contract with the University; fires; floods; epidiest quarantine
restrictions; strikes or other labor disputes;ghtiembargoes;
unusually severe weather; delays of subcontraclioeso causes
similar to those set forth above; or shortage dofemals;
provided, however, that no extension of time wildranted for a
delay caused by a shortage of materials, unlessameactor
furnished to the President or designee proof tieatbntractor
has diligently made every effort to obtain suchenats from all
known sources within reasonable reach of the wemkl, further
proof that the inability to obtain such materialsem originally
planned did in fact cause a delay in fmal compietibthe entire
work which could not be compensated for by revidimg
sequence of the contractor's operations; and

(b)  The contractor, within ten (10) days from the begig of any
such delay (unless the President or designee gadatther
period of time before the date of fmal payment urnte
contract), notifies the Procurement Section iningitof the
causes of delay. The President or designee slglitas the
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facts and the extent of the delay and extend the tor
completing the work when, in the judgment of thedRtent or
designee, the findings of fact justify such an egten.

Erroneous Termination for Default. If, after notmetermination of the
contractor's right to proceed under the provisiafiihis clause, it is
determined for any reason that the contractor veasrdefault under the
provisions of this clause, or that the delay wasue&ble under the
provisions of this clause, the rights and obligagiof the parties shall, if
the contract contains a clause providing for teatiom for convenience
of the University, be the same as if the noticeeahination had been
issued pursuant to such clause. If, in the foragoircumstance, this
contract does not contain a clause providing famieation for
convenience of the University, the contract shalbdjusted to
compensate for such termination and the contradifiad accordingly.

Additional Rights and Remedies. The rights and diegeof the
University provided in this clause are in addittorany other rights and
remedies provided by law or under this contract."

LIQUIDATED DAMAGES FUND.

Funds received as a result of liquidated damageesasd to vendors as described
herein shall be deposited into an account calleGGUGUIDATED

DAMAGES ACCOUNT. The funds shall be expended ugmwritten
authorization of the President for the followingposes:

1.

3.

4,

Supplies, equipment and services necessary to dithpgrocurement
process;

Training which would enhance the performance ofpthiesonnel of the
Procurement Section within the University and thepert staff of the

University who are entrusted with the accountingentory and other
assets of the University;

An independent audit for transactions of the Preent Section; and

Other needs as determined by the President orrossig

LIQUIDATED DAMAGES CLAUSE (GSA Section $4.10).

The following clause may be used in constructiomtiaxts when it is difficult to
determine with reasonable accuracy, damage to tinetsity due to delays
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caused by late contractor performance or non-padace.
"LIQUIDATED DAMAGES

When the contractor fails to complete the workmy portion of the work within

the time or times fixed in the contract or any asten thereof, and is given notice
of delay or nonperformance as specified in pardg(apTermination for Default,
Non-performance or Delay Clause of this contradtfails to cure in the time
specified, the contractor shall pay to the Uniugr€ine Thousand Dollars ($1,000)
per day for contracts less than One Hundred ThauBafiars ($100,000) and Two
Thousand Dollars ($2,000) per day for contracts Buedred Thousand Dollars
($100,000) and over per calendar day from the skttéor cure of the delay
pursuant to the clause of this contract entitleamiigation for Default, Non-
performance or Delay-Damages for Delay-Time Extamsi

TERMINATION FOR CONVENIENCE CLAUSE (GSA Sam 5-401.11).
" TERMINATION FOR CONVENIENCE

1. Termination. The President or designee may, whelntierests of the
University so require, terminate this contract imobe or in part, for the
convenience of the University. The President oigihes shall give
written notice of the termination to the contractpecifying the part of
the contract terminated and when termination besaeffective.

2. Contractor's Obligations. The contractor shall muai further obligations
in connection with the terminated work and, ondh& set in the notice
of termination, the contractor will stop work teetbextent specified. The
contractor shall also terminate outstanding ordarssubcontracts as they
relate to the terminated work. The contractor séettile the liabilities and
claims arising out of the termination of subcorntsamnd orders connected
with the terminated work. The President or designag direct the
contractor to assign the contractor's right, tdleg interest under
terminated orders or subcontracts to the UniverSitg contractor must
still complete the work not terminated by the netid termination and
may incur obligations as necessary to do so.

3. Right to Construction and Supplies. The Presidedesignee may
require the contractor to transfer title and delieethe University in the
manner and to the extent directed by the Presitedésignee:

€)] Any completed construction; and
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(b)

Such partially completed construction, supplieaterials, parts,
tools, dies, jigs, plans, drawings, informationd @ontract rights
(hereinafter called "construction material”) as¢batractor has
specifically produced or specially acquired for gegformance of
the terminated part of this contract.

The contractor shall protect and preserve propertiye possession of the
contractor in which the University has an interfishe President or
designee does not exercise this right, the comtratiall use its best
efforts to sell such construction, supplies, angstmiction materials in
accordance with the standards of 13 GCA 82706 (U(C%&e end of
Subsection 6.1.10. 4.(d) for code quotation.) Tiniso way implies that
the University has breached the contract by exeishe Termination
for Convenience Clause.

(@)

(b)

(©

Compensation.

The contractor shall submit a termination claimcsfyeng the
amounts due because of the termination for conmenieogether
with cost or pricing data, submitted to the exteqjuired by
Section 3.19. (Cost or Pricing Data) of the UOGcBrement
Regulations, bearing on such claim. If the contnafidils to file a
termination claim within one (1) year from the efige date of
termination, the President or designee may pagdh&actor, if at
all, an amount set in accordance with Subparag@pdr this
Paragraph.

The President or designee and the contractor magdg a
settlement, provided that the contractor has filddrmination
claim supported by cost or pricing data submittedemjuired by
Section 3.19. (Cost or Pricing Data) of the UOGcdarement
Regulations and that the settlement does not extesibtal
contract price plus settlement costs reduced byneays
previously made by the University, the proceedarf sales of
construction, supplies, and construction materiatter Paragraph
(3) of this clause, and the contract price of tleknnot
terminated.

Absent complete agreement under Subparagraph (hisof
Paragraph, the President or designee shall pagotiteactor the
following amounts, provided payments under Subpargy(b)
shall not duplicate payments under this Paragraph:
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With respect to all contract work performed priothe
effective date of the notice of termination, theato
(without duplication of any items) of:

(A) The cost of such work plus a fair and
reasonable profit on such portion of the work
(such profit shall not include anticipatory profit
or consequential damages) less amounts paid or
to be paid for completed portions of such work;
provided, however, that if it appears that the
contractor would have sustained a loss if the
entire contract would have been completed, no
profit shall be allowed or included and the
amount of compensation shall be reduced to
reflect the anticipated rate of loss;

(B) The cost of settling and paying claims arising out
of the termination of subcontracts or orders
pursuant to Paragraph (2) of this clause. These
costs must not include costs paid in accordance
with Subparagraph (c)(i)(A) of this Paragraph;
and

(C) The reasonable settlement costs of the contractor
including accounting, legal, clerical, and other
expenses reasonably necessary for the
preparation of settlement claims and supporting
data with respect to the terminated portion of the
contract and for the termination and settlement of
subcontracts thereunder, together with reasonable
storage, transportation, and other costs incurred
in connection with the protection or disposition
of property allocable to the terminated portion of
this contract. The total sum to be paid the
contractor under this Paragraph shall not exceed
the total contract price plus the reasonable
settlement costs of the contractor reduced by the
amount of any sales of construction, supplies,
and construction materials under Paragraph (3) of
this clause, and the contract price of work not
terminated.
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(d) Cost claimed, agreed to, or established undbp&agraphs (b)
and (c) of this Paragraph shall be in accordantie @hapter 7
(Cost Principles) of the UOG Procurement Regulatibn

REMEDIES CLAUSE (GSA Section 5-401.12).
"REMEDIES

Any dispute arising under or out of this contracsiuibject to the provisions of
Chapter 9 (Legal and Contractual Remedies) of tB6&UProcurement
Regulations."

FISCAL RESPONSIBILITY (GSA Section 5-402).

Every contract modification, change order, or cacttiprice adjustment under a
construction contract with the University in exce$sive Thousand Dollars
($5,000) shall be subject to prior written certifion by the fiscal officer of the
entity responsible for funding the project or tlomiract, or other official
responsible for monitoring and reporting upon ttaus of the costs of the total
project budget or contract budget, as to the efféthe contract modification,
change order, or adjustment in contract price entatal project budget or the
total contract budget. In the event that the dedifon of the fiscal officer or

other responsible official discloses a resultinggéase in the total project budget
or the total contract budget, the President shalerecute or make such contract
modification, change order, or adjustment in casttpice unless sufficient funds
are available therefor, or the scope of the prajeciontract is adjusted so as to
permit the degree of completion that is feasibléhinithe total project budget or
total contract budget as it existed prior to thetcact modification, change order,
or adjustment in contract price under consideratavided, however, that with
respect to the validity, as to the contractor,of executed contract modification,
change order, or adjustment in contract price whiiehcontractor has reasonably
relied upon, it shall be presumed that there has lsempliance with the
provisions of this Section (Section 5307, Fiscasptmsibility, of the Guam
Procurement Act).

ARCHITECT-ENGINEER AND LAND SURVEYING SERVICESSSA Section
5-501).

APPLICATION (GSA Section 5-501.01).

The provisions of these Regulations apply to epeogurement of services within
the scope of the practice of architecture, profesdiengineering, or land surveying
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as defined by the laws of this territory, excepaashorized by Section
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3.11. (Small Purchases), 3.12. (Sole Source Prommg, and Section 3.14.
(Emergency Procurement) of the UOG Procurement laggns.

POLICY (GSA Section 5-501.02).
It is the policy of this University to:

1. Give public notice of all requirements for architeangineer and land
surveying services; and

2. Negotiate contracts for such services on the lmdgiemonstrated
competence and qualification for the type of servequired, and at fair
and reasonable prices.

SOURCE SELECTION (GSA Section 5-501.03).
For the purpose of acquiring the services desciibéitis Section, the provisions
of Section 3.15. (Competitive Selection ProcedfmeServices, specified in

Section 2.10. of these Regulations) of the UOG ieroent Regulations shall be
followed.
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BID BOND

BOND NO.

KNOW ALL MEN BY THESE PRESENTS, that we, as Principal, hereinafter
called the Principal, and Bonding Company, a ddinited insurer under the laws of the Territory of
Guam, as Surety, hereinafter called the Suretyheland firmly bound unto the University of Guam
for the sum of Dollars ($ ), for payment of
which sum well and truly to be made, the said Rpaicand the said Surety bind ourselves, our heirs,
executors, administrators, successors and asggmty and severally, firmly by these presents.

WHEREAS, the Principal has submitted a bid for ifiifg project by number and brief description)

NOW
THEREFORE, if the University of Guam shall accdy bid of the Principal and the Principal shalleent
into a Contract with the University of Guam in aaance with the terms of such bid, and give sucatdbo
or bonds as may be specified in the bidding or @ahDocuments with good and sufficient surety for
the faithful performance of such Contract and far prompt payment of labor and material furnistmed i
the prosecution thereof, or in the event of thiifaiof the Principal to enter such Contract ane guch
bond or bonds, if the Principal shall pay to theévdrsity of Guam the difference not to exceed the
penalty hereof between the amounts specified thisdiand such larger amount for which the Univgrsi
of Guam may in good faith contract with anotherty#w perform work covered by said bid or an
appropriate liquidated amount as specified in thtdtion for Bids then this obligation shall belrand
void, otherwise to remain in full force and effect.

Signed and sealed this __ day of , 19

(Principal)
(Seal)

(Witness)

(Title)

(Surety)

(Title)

(Surety)

(Seal)



BY:

(Title)

(Resident General Agent)

(Principal)
(Seal




PERFORMANCE BOND

BOND NO.

KNOW ALL MEN BY THESE PRESENTS that (here inserll fuoame and address or
legal title of Contractor) as Principal, hereinaftalled Contractor, and (Surety), a duly admitted
insurer under the laws of the Territory of GuanSasety, hereinafter called Surety, are held and
firmly bound unto the

University of Guam as Obligee, in the amount ofl(Rmount) Dollars ($ ), for the
payment whereof Contractor and Surety bind thereseltheir heirs, executors, administrators,
successors and assigns, jointly and severallylyfiby these presents.

WHEREAS, Contractor has by written agreement dated, 19 , entered into a contract with
the University of Guam for (describe project angkirt project number) in accordance with drawings an
specifications prepared by (here insert full name @ddress or legal title of architect) which caatris by
reference made a part hereof, and is hereinafiemred to as the Contract.

NOW, THEREFORE, THE CONDITION OF THIS OBLIGATION ®&uch that, if Contractor shall
promptly and faithfully perform said Contract thidas obligation shall be null and void; otherwise i
shall remain in full force and effect. The Suretydby waives notice of any alteration or extension
provided the same is within the scope of the Canhti&henever Contractor shall be and is declared by
the University of Guam to be in default under th@tgact, the University of Guam having performed
UOG obligations thereunder, the Surety may promigedy the default or shall promptly:

1. Complete the Contract in accordance with its teants conditions; or

2. Obtain a bid or bids for completing the Contraca@tordance with its terms and
conditions, and upon determination by the UnivgrsftGuam and the Surety
jointly of the lowest responsive, responsible big@erange for a contract between
such bidder and the University of Guam and makdabla as work progresses
(even though there should be a default or a suiccessdefaults under the
contract or contracts of completion arranged utitisrparagraph) sufficient funds
to pay the cost of completion less the balancaéetbntract price; but not
exceeding, including other costs and damages fahathe Surety may be liable
hereunder, the amount set forth in the first paplgthereof. The term "balance of
the contract price," as used in this paragrapH sfedn the total amount payable
by the University of Guam to the Contractor under €ontract and any
amendments thereto, less the amount properly paildebUniversity of Guam to
the Contractor. No right of action shall accruetis bond to or for the use of any
person or corporation other than the Universitaam or successors of the
University of Guam.

Signed and sealed this day of , 19




(Witness)

(Title)

(Surety)

(Title)

(Bonding Company)

BY:
(Title)

(Principal)
(Seal



(Resident General Agent)




LABOR AND MATERIAL PAYMENT BOND

BOND NO.

KNOW ALL MEN BY THESE PRESENTS that (here inserll foame and address or legal
title of Contractor) as Principal, hereinafter edlPrincipal, and (Bonding Company), a duly admitte
insurer under the laws of the Territory of GuamSasety, hereinafter called Surety, are held amalyi
bound unto the University of Guam as Obligee, maxféér called the University, for the use and bienef
of

claimants as herein below defined, in the amouifFoli Amount) Dollars ($ ) for the
payment whereof Principal and Surety bind themsgliheir heirs, executors, administrators, suceesso
and assigns, jointly and severally, firmly by thesesents.

WHEREAS, Principal has by written agreement dated 19 , entered into a contract with the
University for (describe project and insert projeamber) in accordance with drawings and
specifications prepared by (here insert full name: @ddress or legal title of architect) which caatiis

by reference made a part hereof, and is hereinafterred to as the Contract.

NOW, THEREFORE, THE CONDITION OF THIS OBLIGATION ®uch that, if Principal shall
promptly make payment to all claimants as heregmafefined, for all labor and material used or
reasonably required for use in the performancéefontract, then this obligation shall be void;
otherwise it shall remain in full force and effestibject, however, to the following conditions:

1. A claimant is defined as one having a direct canitvath the Principal or with a
Subcontractor of the Principal for labor, materialboth, used or reasonably required for
use in the performance of the Contract, labor aatkrial being construed to include that
part of water, gas, power, light, heat, oil, gasslitelephone service, or rental of equipment
directly applicable to the Contract.

2. The above-claimed Principal and Surety herebyljpand severally agree with the
University that every claimant as herein definetlpsas not been paid in full before the
expiration of a period of ninety (90) days aftex thate on which the last of such claimant's
work or labor was done or performed, or materiasesfurnished by such claimant, may
sue on this bond for use of such claimant, prosettt suit to final judgment for such sum
or sums as may be justly due claimant, and haveugre thereon. The University shall not
be liable for the payment of any costs or expen$asy such suit.

3. No suit or action shall be commenced hereundemlgyciimant:

€) Unless claimant, other than one having a direntract with the Principal, shall
have given written notice to any two of the follengi the Principal, the
University, or the Surety above named, within nyn®0) days after such
claimant did or performed the last of the workadvdr, or furnished the last of the
materials for which said claim is made, statinghgitibstantial accuracy the
amount claimed and the name of the party to whamthterials were furnished,
or for whom the work or labor was done or perform@dch notice shall be
personally served or served by mailing the sameegigtered mail or certified
mail, postage prepaid, in an envelope addresstwtBrincipal at any place the
Principal maintains an office or conducts its basm



(b) After the expiration of one (1) year following tbate on which the last of the
labor was performed or material was supplied byptdrgy bringing suit.

(© Other than in a court of competent jurisdictiontfoe county or district in which
the construction contract was to be performed.

4. The amount of this bond shall be reduced bytarikde extent of any payment or payments
made in good faith hereunder, inclusive of the paryiniby Surety of mechanics liens which
may be filed of record against said improvemengtivar or not claim for the amount of
such lien be presented under and against this bond.

Signed and sealed this day of , 19

(
Principal)
(Seal)

(Witness)

(Title)

(Surety)

(Title)

(Bonding Company)

(Title)



(Resident General Agent)




Section

6.1

6.1.1.

6.1.2.
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CHAPTER 6.

MODIFICATION AND TERMINATION OF CONTRACTS
FOR SUPPLIES AND SERVICES
CHAPTER VI

MODIFICATION AND TERMINATION OF CONTRACTS
FOR SUPPLIES AND SERVICES

CONTRACT CLAUSES AND THEIR ADMINISTRATION RATN (GSA Section
6-101).

INTRODUCTION (GSA Section 6-101.01).

The following contract clauses are available far ilssupply and service
contracts at the discretion of the President, edisignee of such officer, in
accordance with Section 5350 (Contract Clausesraeé Administration) of the
Guam Procurement Act. Alternative clauses are gexin some instances to
permit accommodation of differing contract situatio

VARIATIONS IN CONTRACT CLAUSES (GSA Secti@101.02).
If the clauses set forth in this Chapter are wiizthey may be varied for use in a

particular contract when, pursuant to the provisiohSection 5350(d) (Contract
Clauses and Their Administration, Modification daGses) of the Procurement
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Act, the President makes a written
determination describing the circumstances justifyithe variation or
variations.

Any material variation from these clauses shalllbscribed in the solicitation
documents in substantially the following form:

"Clause No. , entitled is not a part of the
general terms and conditions of this contract aaslldeen replaced by
Special Clause No. , entitled

CHANGES CLAUSE (GSA Section 6-101.03).

CHANGES CLAUSE IN FIXED-PRICE CONTRACTS$& Section
6-101.03.1).

In fixed-price contracts the following clause mayibserted:
"CHANGES

1. Change Order. By a written order, at any tinmg, @ithout notice to
surety, the President may, subject to all approgadjustments, make
changes within the general scope of this contraatly one or more of the
following:

(@) Drawings, designs, or specifications, if the sugsptio be
furnished are to be specially manufactured folthaversity in
accordance therewith;

(b)  Method of shipment or packing; or
(c) Place of delivery.

2. Adjustments of Price or Time for Performancearify such change order
increases or decreases the contractor's cost thfe dsime required for
performance of any part of the work under this @sttwhether or not
changed by the order, an adjustment shall be madi¢he contract
modified in writing accordingly. Any adjustmentdontract price made
pursuant to this clause shall be determined inrdecwe with the Price
Adjustment Clause of this contract.

Failure of the parties to agree to an adjustmeait sbt excuse the

contractor from proceeding with the contract asgea, provided that the
University promptly and duly makes such provisioadjustment in
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payment or time for

performance as may be reasonable. By proceedimgétwork, the
contractor shall not be deemed to have prejudiogcckim for additional
compensation or an extension of time for completion

3. Time Period for Claim. Within thirty (30) days afteceipt of a written
change order under Paragraph (1) (Change Ordénsoflause, unless
such period is extended by the President in writilhg contractor shall
file notice of intent to assert a claim for an atijment. Later notification
shall not bar the contractor's claim unless thevéisity is prejudiced by
the delay in notification.

4, Claims Barred After Final Payment. No claim by tieaitractor for an
adjustment hereunder shall be allowed if notiamoisgiven prior to final
payment under this contract.

5. Other Claims not Barred. In the absence of sudimage order, nothing
in this clause shall be deemed to restrict theraotur's right to pursue a
claim arising under the contract if pursued in adaace with item (1)
Notice of Claim under the clause entitled "ClainzsBd on the
President's Actions or Omissions", or for breachasftract.”

6.1.4. STOP WORK ORDER CLAUSE (GSA Section 6-10).04
6.1.4.1. USE OF CLAUSE (GSA Section 6-101.04.1).

The clause set forth in Subsection 6.1.4.3. (ClaSg® Work Order) of this
Section is authorized for use in any fixed-pricatcact under which work
stoppage may be required for reasons such as awants in the state-of-the-art,
production modifications, engineering changesgatignment of programs.

6.1.4.2. USE OF ORDERS (GSA Section 6-101.04.2).

1. Approval. Because stop work orders may resulténgiased costs by
reason of standby costs, such orders shall bedssulg with prior
approval from the President or the designee of sifater.

2. Appropriate Use. Generally, use of a stop work owdé be limited to
situations in which it is advisable to suspend woekding a decision to
proceed by the University and a supplemental agee¢providing for
such suspension is not feasible. A stop work onay not be used in lieu
of the issuance of a termination notice after dgiee to terminate has
been made.
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3. Length and Content. Stop
work orders shall not exceed ninety (90)
consecutive days and shall include, as appropriate:
(@ A clear description of the work to be suspended,;
(b) Instructions as to the issuance of further ordgrghb contractor
for material or services;
(© Guidance as to action to be taken on subcontrastk;
(d) Other instructions and suggestions to the contrdoto
minimizing costs.
4, Discussion with Contractor. Promptly after igst& stop work orders

should be discussed with the contractor and shmeilchodified, if
necessary, in the light of such discussions.

5. Termination of Contract, Cancellation or Extensdf Stop Work Order.
As soon as feasible after a stop work order isidsu

(@)  The contract will be terminated; or

(b)  The stop work order will be cancelled or extendediiting
beyond the period specified in the order.

In any event, some such action must be taken b#ferspecified stop
work period expires. If an extension of the stogknarder is necessary,
it must be evidenced by a supplemental agreemeytcancellation of a
stop work order shall be subject to the same agps@s were required
for the issuance of the order.

6.1.4.3. CLAUSE (GSA Section 6-101.04.3).
"STOP WORK ORDER

1. Order to Stop Work. The President may, by writieder to the
contractor, at any time, and without notice to ansety, require the
contractor to stop all or any part of the work edlfor by this contract.
This order shall be for a specified period not exlieg ninety (90) days
after the order is delivered to the contractoressithe parties agree to
any further period. Any such order shall be idéstifspecifically as a
stop work order issued pursuant to this clause nupoeipt of such an
order, the contractor shall forthwith comply witk ferms and take all
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reasonable steps to

minimize the occurrence of costs allocable to tlhekweovered by the
order during the period of work stoppage. Beforedtop work order
expires, or within any further period to which therrties shall have agreed,
the President shall either:

(@) Cancel the stop work order; or

(b)  Terminate the work covered by such order as pravidéhe
"Termination for Default Clause" or the "Terminatifor
Convenience Clause" of this contract.

2. Cancellation or Expiration of the Order. If aptvork order issued under
this clause is cancelled at any time during théopgespecified in the order,
or if the period of the order or any extension ¢oéexpires, the contractor
shall have the right to resume work. An approprétistment shall be
made in the delivery schedule, or the contraciemsttall be modified in
writing accordingly, if:

(@) The stop work order results in an increase inithe tequired for,
or in the contractor's cost properly allocablethe, performance of
any part of this contract; and

(b) The contractor asserts a claim for such an adjugtmighin thirty
(30) days after the end of the period of work stag provided
that, if the President decides that the factsfjustich action, any
such claim asserted may be received and actedatgory time
prior to final payment under this contract.

3. Termination of Stopped Work. If a stop work aridenot cancelled and
the work covered by such order is terminated fdaule or convenience,
the reasonable costs resulting from the stop waodtkrcsshall be allowed
by adjustment or otherwise.

4, Adjustments of Price. Any adjustment in contiaiite made pursuant to
this clause shall be determined in accordancetivétPrice Adjustment
Clause of this contract."

6.1.5. VARIATION IN QUANTITY CLAUSE.
6.1.5.1. DEFINITE QUANTITY CONTRACTS (GSA Section1®1.05.1).

The following clause is authorized for use in deéjuantity supply or service
contracts:
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Y%
ARIATION IN QUANTITY

Upon the agreement of the parties, the quantisupplies or services or both
specified in this contract may be increased by simam of ten percent
(10%) provided:

The unit prices will remain the same (except for price adjustments
otherwise applicable); and

The President makes a written determination thelt sm increase will
either be more economical than awarding anotheractnor that it would
not be practical to award another contract."

INDEFINITE QUANTITY CONTRACTS (GSA Sectid®t101.05.2).

No clause is provided here because in indefinisntjty contracts the flexibility
as to the University's obligation to order anddbatractor's obligation to deliver
should be designated to meet using unit needs widléng the contract as
attractive as possible to potential contractomsrethy attempting to obtain
maximum practicable competition in order to asshesbest economy for the
University. However, in each case, the contractikhstate:

1.

The minimum quantity, if any, the University is igjaited to order and the
contractor to provide;

Whether there is a quantity the University expéztsrder and how this
quantity relates to any minimum and maximum quigstithat may be
ordered under the contract;

Any maximum quantity the University may order ahd tontractor must
provide; and

Whether the University is obligated to order ittuatrequirements under
the contract, or in the case of a multiple awardedimed in Section 3.22.
(Multiple Source Contracting) of these Regulatidhat the University will
order its actual requirements from the contraatoder the multiple award
subject to any minimum or maximum quantity stated.

PRICE ADJUSTMENT CLAUSE (GSA Section 6-1(@&).0

"PRICE ADJUSTMENT
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1. Price Adjustment Methods.
Any adjustment in contract price pursuant to
a clause in this contract shall be made in onearerof the following

ways:

(@)

(b)

(©

(d)
(e)

By agreement on a fixed price adjustment beforersentement
of the pertinent performance or as soon thereafi@racticable;

By unit prices specified in the contract or subsegly agreed
upon;

By the costs attributable to the event or situatiovered by the
clause, plus appropriate profit or fee, all as Bjgektin the
contract or subsequently agreed upon;

In such other manner as the parties may mutuabgear

In the absence of agreement between the partiesubitateral
determination by the President of the costs atisitle to the
event or situation covered by the clause, plus@ppate profit or
fee, all as computed by the President in accorda#tbegenerally
accepted accounting principles and applicable @esti
promulgated under Chapter 7 (Cost Principles),estihp the
provisions of Chapter 9 (Legal and Contractual R#igs} of the
UOG Procurement Regulations.

2. Submission of Cost or Pricing Data. The contnashall provide cost or
pricing data for any price adjustments subjechtoprovisions of Section
3.18. (Cost or Pricing Data) of the UOG Procurenfi®egulations."”

CLAIMS BASED ON THE PRESIDENT'S ACTIONS ABRMISSIONS
CLAUSE (GSA Section 6-101.07).

The clause set forth in Section 5.4.8. (Claims Basethe President's Actions or
Omissions Clause) of these Regulations may be ins&pply or service

contracts.

TERMINATION FOR DEFAULT CLAUSE (GSA Sectid1101.08).

This section applies to construction contractsrastdo supply or other type of
contracts where notice that liquidated damagesapilly immediately upon
notification of breach or default of the contraxprovided in the bid terms or
conditions, or in the purchase order itself.
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IIT
ERMINATION FOR DEFAULT

Default. If the contractor refuses or fails to peni any of the provisions
of this contract with such diligence as will ensitsecompletion within
the time specified in this contract, or any extenghereof, or otherwise
fails to timely satisfy the contract provisionsommmits any other
substantial breach of this contract, the Presideyt notify the contractor
in writing of the delay or non-performance andjdt cured in ten (10)
days or any longer time specified in writing by fhresident, such officer
may terminate the contractor's right to proceeth wie contract or such
part of the contract as to which there has beeslaydr a failure to
properly perform. In the event of termination inokdor in part, the
President may procure similar supplies or senvitgsmanner and upon
terms deemed appropriate by the President. Theambat shall continue
performance of the contract to the extent it isteaohinated and shall be
liable for excess costs incurred in procuring samgoods or services.

Contractor's Duties. Notwithstanding terminatioritef contract and
subject to any directions from the President, ti@ractor shall take
timely, reasonable, and necessary action to pratetpreserve property
in the possession of the contractor in which thevséhsity has an interest.

Compensation. Payment for completed supplies delivand accepted
by the University shall be at the contract pricayment for the

protection and preservation of property shall bariramount agreed upon
by the contractor and the President; if the pafiédo agree, the
President shall set an amount subject to the atnttarights under
Chapter 9 (Legal and Contractual Remedies) of B&UWProcurement
Regulations. The University may withhold from amtsudue the
contractor such sums as the President deems tedessary to protect the
University against loss because of outstandingl@rclaims of former
lien holders and to reimburse the University far #xcess costs incurred
in procuring similar goods and services.

Excuse for Nonperformance or Delayed Performangeeji with
respect to defaults of subcontractors, the cordrattall not be in default
by reason of any failure in performance of thistcact in accordance with
its terms (including any failure by the contradimmake progress in the
prosecution of the work hereunder which endangerk performance) if
the contractor has notified the President withitedin (15) days after the
cause of the delay and the failure arises out wdessuch as: acts of
God; acts of a public enemy; acts of the Universitany other
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governmental entity in its

sovereign or contractual capacity; fires; floodsidemics; quarantine
restrictions; strikes or other labor disputes;ghtiembargoes; or
unusually severe weather. If the failure to perfisroaused by the failure
of a subcontractor to perform or to make prograsd,if such failure
arises out of causes similar to those set fortivafie contractor shall not
be deemed to be in default, unless the supplissreices to be furnished
by the subcontractor were reasonably obtainabte fsther sources in
sufficient time to permit the contractor to meet tontract requirements.
Upon request of the contractor, the President sisakrtain the facts and
extent of such failure, and, if such officer detenes that any failure to
perform was occasioned by any one or more of tbasable causes, and
that, but for the excusable cause, the contragiooigress and performance
would have met the terms of the contract, the dejischedule shall be
revised accordingly, subject to the rights of thevdrsity under the clause
entitled "Termination for Convenience" in fixed ggicontracts or
"Termination” in cost-reimbursement contracts. (&ed in this Paragraph
of this clause the term "subcontractor" means suisactor at any tier.)

Erroneous Termination for Default. If, after notimitermination of the
contractor's right to proceed under the provisigfthis clause, it is
determined for any reason that the contractor wagrdefault under the
provisions of this clause, or that the delay wasusable under the
provisions of Paragraph (4) (Excuse for Nonperforoesor Delayed
Performance) of this clause, the rights and obtigatof the parties shall,
if the contract contains a clause providing fomigation for convenience
of the University, be the same as if the noticeeahination had been
issued pursuant to such clause. If, in the foregoircumstances, this
contract does not contain a clause providing fonitgation for
convenience of the University, the contract shalabtjusted to
compensate for such termination and the contradifiad accordingly
subject to the contractor's rights under Chapigegal and Contractual
Remedies) of the UOG Procurement Regulations.

Additional Rights and Remedies. The rights and dieseprovided in
this clause are in addition to any other rights sardedies provided by
law or under this contract.”

LIQUIDATED DAMAGES CLAUSE (GSA Section 6-1@D).
WITH TERMINATION FOR DEFAULT CLAUSE (GSAe&Rtion 6-101.09.1).

The following clause is authorized for use in sypml service contracts when it is
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difficult to determine with

reasonable accuracy the amount of damage to thestsity due to delays
caused by late contractor performance or non-pegace and the contract
contains the "Termination for Default Clause" s®tH in Section 6.1.8. of this
Chapter.

"LIQUIDATED DAMAGES

When the contractor is given notice of delay org@formance as specified in
Paragraph (1) (Default) of the "Termination for Bxf Clause" of this contract
and fails to cure in the time specified, the carttvashall be liable for damages
for delay in the amount of two percent (2%) of tansling order per calendar day
from the date set for cure until either the Uniitgreeasonably obtains similar
supplies or services if the contractor is termiddte default or until the
contractor provides the supplies or services ifcintractor is not terminated for
default. To the extent that the contractor's delayonperformance is excused
under Paragraph (4) (Excuse for Nonperformanceatay2d Performance) of the
‘Termination for Default Clause' of this contrditjuidated damages shall not be
due the University. The contractor remains lialbledamages caused other than
by delay."

IN OTHER SITUATIONS (GSA Section 6-1012)9.

If the contract will not have a "Termination for faelt Clause" or liquidated
damages are to be assessed for reasons otheethgintbe President may
approve the use of any appropriate liquidated dashal@use.

TERMINATION FOR CONVENIENCE CLAUSE (GSA Sam 6-101.10).
"TERMINATION FOR CONVENIENCE

1. Termination. The President may, when the intereteoUniversity so
requires, terminate this contract in whole or int,pffar the convenience of
the University. The President shall give writtetic® of the termination to
the contractor specifying the part of the conttaohinated and when
termination becomes effective.

2. Contractor's Obligations. The contractor shall mow further obligations
in connection with the terminated work and on thgedset in the notice of
termination the contractor will stop work to thaemt specified.

The contractor shall also terminate outstanding@@rdnd subcontracts as

they relate to the terminated work. The contrastall settle the
liabilities and claims arising out of the termimatiof subcontracts and
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orders connected with the

terminated work. The President may direct the embdr to assign the
contractor's right, title, and interest under teraéd orders or subcontracts
to the University. The contractor must still conmpléhe work not
terminated by the notice of termination and mayirabligations as are
necessary to do so.

Right to Supplies. The President may requieectintractor to transfer
title and deliver to the University in the mannaddo the extent directed
by the President:

(@)
(b)

Any completed supplies; and

Such partially completed supplies and materialdsptools, dies,
jigs, fixtures, plans, drawings, information, armhtract rights
(hereinafter called "manufacturing material”) as tontractor has
specifically produced or specially acquired for gegformance of
the terminated part of this contract.

The contractor shall, upon direction of the Presidprotect and preserve
property in the possession of the contractor irctvithe University has an
interest. If the President does not exercise thig,rthe contractor shall
use its best efforts to sell such supplies and maatwring materials in
accordance with the standards of Uniform Commef@ade of Guam,
Section 2706 (UCC 82706 is quoted at the end sfSleiction 6.1.10.
4.(d)). Utilization of this Section in no way imeé that the University has
breached the contract by exercise of the TermindtioConvenience
Clause.

Compensation.

(@)

(b)

The contractor shall submit a termination claimcsfyeng the
amounts due because of the termination for conaesiéogether
with cost or pricing data to the extent requiredSegtion 3.18.
(Cost or Pricing Data) of the UOG Procurement Ratiprhs
bearing on such claim. If the contractor failsite & termination
claim within one (1) year from the effective daf¢armination,
the President may pay the contractor, if at allasoount set in
accordance with Subparagraph (c) of this Paragraph.

The President and the contractor may agree tdlarsent,
provided the contractor has filed a terminatiorinslaupported by
cost or pricing data to the extent required by iBac3.18. (Cost or
Pricing Data) of the UOG Procurement Regulatiorcsthat
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the settlement does

not exceed the total contract price plus settlernests reduced
by payments previously made by the University,gteceeds of
any sales of supplies and manufacturing materiaeu
Paragraph (3) of this clause, and the contracemithe work
not terminated.

Absent complete agreement under Subparagrgpif this
Paragraph, the President shall pay the contrautofotlowing
amounts, provided payments agreed to under Sulnaatadp)
shall not duplicate payments under this Subparégrap

0] Contract prices for supplies or services acceptetiu
the contract;
(i) Costs incurred in preparing to perform and perfagni

the terminated portion of the work plus a fair and
reasonable profit on such portion of the work (such
profit shall not include anticipatory profit or
consequential damages) less amounts paid or taibe p
for accepted supplies or services; provided, howeve
that if it appears that the contractor would have
sustained a loss if the entire contract would Hzaen
completed, no profit shall be allowed or included a
the amount of compensation shall be reduced teatef
the anticipated rate of loss;

(i) Costs of settling and paying claims arising outhef
termination of subcontracts or orders pursuant to
Paragraph (2) (Contractor's Obligation) of thisiska
These costs must not include costs paid in accoedan
with Subparagraph (c) (ii) of this Paragraph;

(iv) The reasonable settlement costs of the contractor
including accounting, legal, clerical, and othepenxses
reasonably necessary for the preparation of sedtiém
claims and supporting data with respect to the
terminated portion of the contract for the termiomat
and settlement of subcontracts thereunder, togeaititier
reasonable storage, transportation, and other costs
incurred in connection with the protection or disition
of property allocable to the terminated portioriro$
contract. The total sum to be paid the contracholen
this Subparagraph shall not exceed the total cointra
price plus the reasonable settlement costs of the
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contracto

r reduced by the amount of payments otherwise made,
the proceeds of any sales of supplies and manuiiagtu
materials under Paragraph (3) (Right to Supplié#)is
Clause, and the contract price of work not terngidat

(d) Costs claimed, agreed to, or established uBdbparagraph (b)
and (c) of this Paragraph shall be in accordante @hapter 7
(Cost Principles) of the UOG Procurement Regulatibn

13 GCA 82706 (UCC) states:

"82706. Seller's Resale Including Contract for Resa

1.

Under the conditions stated in Section 2703 oresglfemedies, the seller
may re-sell the goods concerned or the undeliveatghce thereof. Where
the resale is made in good faith and in a commigreasonable manner
the seller may recover the difference betweendkale price and the
contract price together with any incidental damaalesved under the
provisions of this division (Section 2710), butdexpenses saved in
consequence of the buyer's breach.

Except as otherwise provided in Subsection (3)ntegss otherwise
agreed, resale may be at public or private saladimg sale by way of
one or more contracts to sell or of identificatioran existing contract of
the seller. Sale may be as a unit or in parcelsaaady time and place
and on any terms, but every aspect of the saladirgy the method,
manner, time, place and terms must be commercigdigonable. The
resale must be reasonably identified as referorthé broken contract,
but it is not necessary that the goods be in exéster that any or all of
them have been identified to the contract befoeebtieach.

Where the resale is at private sale the seller giustthe buyer
reasonable notification of his intention to re-sell

Where the resale is at public sale:

€) Only identified goods can be sold except wheregtihern
recognized market for a public sale of futuresaods of the
kind; and

(b) It must be made at a usual place or market foripshle if one is
reasonably available and except in the case ofgadich are
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perishable or
threaten to decline in value speedily the sellestgive the buyer
reasonable notice of the time and place of thdepaad

(© If the goods are not to be within the view of thaiending the
sale, the notification of sale must state the plalcere the goods
are located and provide for their reasonable irtgpeby
prospective bidders; and

(d)  The seller may buy.

5. A purchaser who buys in good faith at a resalest#fie goods free of any
rights of the original buyer even though the sdkéls to comply with one
or more of the requirements of this section.

6. The seller is not accountable to the buyer for@nofit made on any
resale. A person in the position of a seller ($ecf707) or a buyer who
has rightfully rejected or justifiably revoked aptance must account for
any excess over the amount of his security inteassbereinafter defined
(Subsection (3) of Section 2711)."

6.1.11. REMEDIES CLAUSE (GSA Section 6-101.12).

The clause set forth in Section 5.4.13. (Remediag<e) of these Regulations
may be used in supply or service contracts.
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CHAPTER 7.

COST PRINCIPLES
CHAPTER VII

COST PRINCIPLES
Section
7.1. DEFINITIONS (GSA Section 7-101.01).

1. Actual Cost§GSA Section 7-101.01.1) - are all direct andriecl costs
which have been incurred for services renderedylmsgdelivered, or
construction built, as distinguished from allowabbests only.

2. Cost Objective§GSA Section 7-101.01.2) - is any unit of worklsas a
function, an organizational subdivision, or a caatrfor which provision
is made to accumulate and measure separately shefgorocesses,

products, jobs, capitalized projects, and simtlamis. A final cost
objective is one that has allocated to it both

direct and indirect costs and, in the contractrtumulation system,
is one of the final accumulation points.

7.2. APPLICABILITY OF COST PRINCIPLES (GSA Secti@nl01.02).
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7.2.1. DETERMINATION OF
ALLOWABILITY (GSA Section 7-101.02.1(a)).

The cost principles and procedures contained sGhiapter shall be used to
determine the allowability of incurred costs foe thurpose of reimbursing costs
under contract provisions which provide for theneiirsement of costs provided
that any deviation from these cost principles mayrade as provided in Section
7.11. (Authority to Deviate from Cost Principles)tbis Chapter.

7.2.2. APPLICATION (GSA Section 7-101.02.1(b)).

The cost principles and procedures contained sn\Ghiapter may be used as
guidance in:

1. The establishment of contract cost estimates aiodgpunder contracts
awarded on the basis of Sole Source Procuremecti@8e3.12.),
Competitive Selection Procedures for Services $ipddin Section
2.10. (Section 3.14.), and Architect-Engineer aadd_Surveying
Services (Section 5.6.) of these Regulations;

2. The establishment of price adjustments for conthahges including
contracts that have been let on the basis of catiweetealed bidding or
otherwise based on adequate price competition;

3. The pricing of termination for convenience settletse and
4, Any other situation in which cost analysis is ugedst analysis is
defined in Section 3.1. 3. (Defmitions, Cost An@y®f these
Regulations.
7.2.3. LIMITATION (GSA Section 7-101.02.2).

These cost principles regulations are not applectdl

1. The establishment of prices under contracts @edhon the basis of
competitive sealed bidding or otherwise based @uaate price
competition rather than the analysis of individsglecific cost elements,
except that this Chapter does apply to the estabbst of adjustments of
price for changes made to such contracts;
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2. Prices which are fixed by
law or regulation; and
3. Prices which are based on established catalogspiasedefined in Section

1.9. 22. (Established Catalog Price) of these Ratiguis, or established
market prices.

ALLOWABLE COSTS (GSA Section 7-101.03).
GENERAL (GSA Section 7-101.03.1).

Any contract cost proposed for estimating purpasesvoiced for cost-
reimbursement purposes shall be allowable to tteneprovided in the
contract and, if inconsistent with these cost ppies, approved as a deviation
under Section 7.11. (Authority to Deviate from CBsnciples) of these
Regulations.

The contract shall provide that the total allowatiet of a contract is the sum of
the allowable direct costs actually incurred in pleeformance of the contract in
accordance with its terms, plus the properly alidegortion of the allowable
indirect costs, less any applicable credits sudtistounts, rebates, refunds, and
property disposal income.

ACCOUNTING CONSISTENCY (GSA Section 7-1012)3

All costs shall be accounted for in accordance wéherally accepted accounting
principles and in a manner that is consistent tighcontractor's usual accounting
practices in charging costs to its other activitlagricing a proposal, a
contractor shall estimate costs in a manner camisgtith its cost accounting
practices used in accumulating and reporting costs.

WHEN ALLOWABLE (GSA Section 7-101.03.3).

The contract shall provide that costs shall bengdhbto the extent they are:

1. Reasonable, as defined in Section 7.4. (ReasoQaisEs);

2. Allocable, as defined in Section 7.5. (Allocablests);

3. Lawful under any applicable law;

4, Not unallowable under Section 7.6. (Treatment afcHfit Costs) or
Section 7.7. (Costs Requiring Prior Approval toMlewable as Direct
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Costs); and

5. In the case of costs invoiced for reimbursemactijally incurred or
accrued and accounted for in accordance with giyeaccepted
accounting principles.

7.4. REASONABLE COSTS (GSA Section 7-101.04).

Any cost is reasonable if, in its nature or amoiiripes not exceed that which
would be incurred by an ordinarily prudent persothie conduct of competitive
business in that industry. In determining the reabteness of a given cost,
consideration shall be given to:

1. Requirements imposed by the contract terms andithomst

2. Whether the cost is of a type generally recognaedrdinary and
necessary for the conduct of the contractor's legsior the performance
of the contract;

3. The restraints inherent in, and the requiremeng®sad by such, factors
as generally accepted sound business practices, lemgth bargaining,
and federal and state laws and regulations;

4, The action that a prudent business manager wokiduader the
circumstances, including general public policy andsidering
responsibilities to the owners of the business,leyags, customers, and
the University;

5. Significant deviations from the contractor's estigd practices which
may unjustifiably increase the contract costs; and

6. Any other relevant circumstances.
7.5. ALLOCABLE COSTS (GSA Section 7-101.05).
7.5.1. GENERAL (GSA Section 7-101.05.1).

A cost is allocable if it is assignable or chargedb one or more cost objectives
in accordance with relative benefits received diitd i

1. Is incurred specifically for the contract;
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2. Benefits both the contract
and other work, and can be distributed to botteasonable proportion
to the benefits received; or

3. Is necessary to the overall operation of the bgsingthough a direct
relationship to any particular cost objective may lme evident.

ALLOCATION CONSISTENCY (GSA Section 7-101.2p

Costs are allocable as direct or indirect costil8i costs (those incurred for the
same purpose, in like circumstances) shall beddeednsistently either as direct
costs or indirect costs except as provided by tRegpilations. When a cost is
treated as a direct cost in respect to one costtbg, it and all similar costs shall
be treated as a direct cost for all cost objectikesther, all costs similar to those
included in any indirect cost pool shall be treasdndirect costs. All distributions
to cost objectives from a cost pool shall be onstimae basis.

DIRECT COSTS (GSA Section 7-101.05.3).

A direct cost is any cost which can be identifipddfically with a particular final
cost objective. A direct cost shall be allocately ¢ its specific cost objective. To
be allowable, a direct cost must be incurred iroed&Ence with the terms of the
contract.

INDIRECT COSTS (GSA Section 7-101.05.4).
DEFINITION (GSA Section 7-101.05.4(a)).

An indirect cost is one identified with no specifiical cost objective or with more
than one final cost objective. Indirect costs aese remaining to be allocated to
the several final cost objectives after direct sdstve been determined and
charged directly to the contract or other work ggrapriate. Any direct cost of
minor dollar amount may be treated as indirect,qosivided that such treatment
produces substantially the same results as tretiitingost as a direct cost.

ALLOCATION (GSA Section 7-101.05.4(b)).

Indirect costs shall be accumulated into logicat @oups (or pools), with
consideration of the reasons for incurring thesdstach group should be
distributed to cost objectives benefiting from tlosts in the group. Each indirect
cost group shall be distributed to the cost objestisubstantially in proportion to
the benefits received by the cost objectives. Tumlrer and composition of the
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groups and the method of
distribution should not unduly complicate indirecost allocation where
substantially the same results could be achievedigih less precise methods.

EXAMINATION (GSA Section 7-101.05.4(c)).
The contractor's method of distribution may reqexemination when:

1. Any substantial difference exists between the paierns of the work
performed under the contract and contractor's atioek;

2. Any significant change occurs in the nature oftibsiness, the extent of
subcontracting, fixed asset improvement programaritories, the
volume of sales and production, manufacturing Bses, the contractor's
products, or other relevant circumstances; or

3. Indirect cost groups developed for a contractaitagry location are
applied to off-site locations. Separate cost grdapsosts allocable to
off-site locations may be necessary to distribbgedontractor's costs on
the basis of the benefits accruing to the apprtgpdast objectives.

BASE PERIOD (GSA Section 7-101.05.4(d)).

The base period for indirect cost allocation isdhe in which such costs are
incurred and accumulated for distribution to woekfprmed in that period.
Normally, the base period is the contractor's figear. A different base period
may be appropriate under unusual circumstancesidn cases, an appropriate
period should be agreed to in advance.

TREATMENT OF SPECIFIC COSTS (GSA Section 7-08)

ADVERTISING (GSA Section 7-101.06.1).

DEFINITION (GSA Section 7-101.06.1(a)).
Advertising costs are those incurred in using atwedising media when the
advertiser has control over the form and contentlwdt will appear, the media in
which it will appear, or when it will appear. Adtising media includes
newspapers, magazines, radio, television, diredt trede papers, billboards,

window displays, conventions, exhibits, free sampdand the like. All
advertising costs except those set forth in Sulmse?t6.1.2. of this Section are
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unallowable.
ALLOWABLE COSTS (GSA Section 7-101.06.)(b)
The only allowable advertising costs are those for:
1. The recruitment of personnel;
2. The procurement of scarce items;
3. The disposal of scrap or surplus materials; and
4, The listing of a business's hame and locationdlassified directory.

BAD DEBTS (GSA Section 7-101.06.2).

Bad debts include losses arising from uncollecti#fleounts and other claims, such
as dishonored checks, uncollected employee advasegselated collection and
legal costs. All bad debt costs are unallowable.

CONTINGENCIES (GSA Section 7-101.06.3).
DEFINITION (GSA Section 7-101.06.3(a)).

Contingency costs are contributions to a resereelwat for unforeseen costs.
Such contingency costs are unallowable except@sdad in Subsection 7.6.3.2.
(Allowability) of this Section.

ALLOWABILITY (GSA Section 7-101.06.3(b)).

For the purpose of establishing a contract coghast or price in advance of
performance of the contract, recognition of undeties within a reasonably
anticipated range of costs may be required andtipmohibited by this
Subsection. However, where contract clauses aszptrevhich serve to remove
risks from the contractor, there shall not be ideldiin the contract price a
contingency factor for such risks. Further, conttitns to a reserve for self-
insurance in lieu of, and not in excess of, commdycavailable liability
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insurance premiums are allowable
as an indirect charge.

DEPRECIATION AND USE ALLOWANCES (GSA Sectign101.06.4).
DEFINITION (GSA Section 7-101.06.4(a)).

Depreciation and use allowances, that is, the allm& made for fully depreciated
assets, are allowable to compensate contractothdarse of buildings, capital
improvements, and equipment or for the provisiosuath facilities on a standby
basis for subsequent use when such facilitieseampaorarily idle because of
suspensions or delays not caused by the contramibreasonably foreseeable,
and not otherwise avoidable when the contract wasded. Depreciation is a
method of allocating the acquisition cost of area$s periods of its useful life.
Useful life refers to the asset's period of ecomonsiefulness in the particular
contractor's operation as distinguished from itgsptal life. Use allowances
provide compensation in lieu of depreciation oreotbquivalent costs.
Consequently, these two methods may not be comlimedmpensate contractors
for the use of any one type of property.

COMPUTATION (GSA Section 7-101.06.4(0)@)(

The computation of depreciation or use allowantedl e based on
acquisition costs. When the acquisition costs ak@own, reasonable estimates
may be used.

Depreciation shall be computed using any geneaaitgpted method, provided that
the method is consistently applied and resultgyiritable charges considering the
use of the property. The straight-line method gfrdeiation is preferred unless the
circumstances warrant some other method. HowdweUJhiversity will accept any
method which is accepted by the Internal Revenuei&e

In order to compensate the contractor for use pfetgated, contractor-owned
property which has been fully depreciated on th&reator's books and records
and is being used in the performance of a contteset,allowances may be
allowed as a cost of that contract. Use allowamacesallowable, provided that
they are computed in accordance with an establistordstry or government
schedule or other method mutually agreed upon éyéhrties. If a schedule is not
used, factors to consider in establishing the alove are the original cost,
remaining estimated useful life, the reasonablerfairket value, and the effect of
any increased maintenance or decreased efficiency.

ENTERTAINMENT (GSA Section 7-101.06.5).
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DEFINITION (GSA Section 7-

Entertainment costs include costs of amusement®glsativities, and incidental
costs relating thereto, such as meals, beveramggin, transportation, and
gratuities. Entertainment costs are unallowable.

ALLOWABLE COSTS (GSA Section 7-101.06.5(b)

Nothing herein shall make unallowable a legitim@tpense for employee morale,
health, welfare, food service, or lodging costgegnt that where a net profit is
generated by such services, it shall be treatedcasdit as provided in Section 7.8.
(Applicable Credits). This Section shall not makeallowable costs incurred for
meetings or conferences, including, but not limtedccosts of food, rental
facilities, and transportation where the primarygmse of incurring such cost is the
dissemination of technical information or the stiation of production.

FINES AND PENALTIES (GSA Section 7-101.06.6)

Fines and penalties include all costs incurredhasdsult of violations of, or

failure to comply with, federal and local laws aedulations. Fines and penalties
are unallowable costs unless incurred as a diescitrof compliance with specific
provisions of the contract or written instructiasfshe President. To the extent that
worker's compensation is considered by local lawotustitute a fine or penalty, it
shall not be an unallowable cost under this Sulmsect

GIFTS, CONTRIBUTIONS, AND DONATIONS (GSA S&m 7-101.06.7).

A gift is property transferred to another persothaiit the other person providing
return consideration of equivalent value. Reasanabséts for employee morale,
health, welfare, food services, or lodging aregifté and are allowable.
Contributions and donations are property transfetoea nonprofit institution
which are not transferred in exchange for supmieservices of equivalent fair
market value rendered by a nonprofit institutioift$scontributions, and
donations are unallowable.

INTEREST COSTS (GSA Section 7-101.06.8).
ALLOWABLE COSTS (GSA Section 7-101.06.3(a)

Interest is generally an unallowable cost for psgsoof determining the original
contract price. Compensation for any interest egpencurred in connection with
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work originally contemplated under
the contract will be deemed to be included in edr profit negotiated on the
contract.

IMPUTED INTEREST (GSA Section 7-101.06)B(b

Imputed interest on a contractor's expendituresentaghay allowable costs which
are allocable to the performance of work requirgatiange orders, suspension of
work, or other acts of the University requiring #@thal work over and above that
required by the original contract (hereinafter eadlf Additional Work") shall be an
allowable cost. Imputed interest is an allowablst éo relation to such Additional
Work in a negotiated settlement, if one can beedjrgon, or to the extent that it
is determined administratively or judicially thaetUniversity is liable for such
Additional Work. Such imputed interest shall be poted on expenditures from
the date or dates on which the contractor maderebpees for the performance of
such Additional Work until the date of payment &fer by the University. The
rate of interest shall be the prevailing prime &targed by banks in this Territory
as determined by the Territorial Auditor or Compéen at the time or times the
contractor made such expenditures for AdditionakkVbmputed interest on the
costs of Additional Work shall not be allowablethe extent that it is otherwise
recovered as profit, fee, or as interest on cotdradaims pursuant to Section 9.8.
(Interest) of these Regulations.

LOSSES INCURRED UNDER OTHER CONTRACTS (GSZctton
7-101.06.9).

A loss is the excess of costs over income earnddrumparticular contract.
Losses may include both direct and indirect castess incurred under one
contract may not be charged to any other contract.

MATERIAL COSTS (GSA Section 7-101.06.10).
DEFINITION (GSA Section 7-101.06.10(a)).

Material costs are the costs of all supplies, idiclg raw materials, parts, and
components (whether acquired by purchase from tsideusource or acquired by
transfer from any division, subsidiary, or affigainder the common control of the
contractor), which are acquired in order to perfoie contract. Material costs are
allowable, subject to Subsection 7.6.10.2. and &ilm 7.6.10.3. (Material Costs,
Cost Basis of Transfers) of this Section. In deteimg material costs,
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consideration shall be given to
reasonable spoilage, reasonable inventory lossdgeasonable coverages.

ADJUSTMENTS TO COSTS (GSA Section 7-161L0(b)).

Material costs shall include adjustments for aliilable discounts, refunds,
rebates, and allowances which the contractor reddpshould take under the
circumstances, and for credits for proceeds th&ractor received or reasonably
should receive from salvage and material returnesippliers.

COST BASIS OF TRANSFERS (GSA Section 1:06.10(c)).

Allowance for all materials transferred from anyislion (including the division
performing the contract), subsidiary, or affiliateder the common control of the
contractor shall be made on the basis of costsrieduy the transferor
(determined in accordance with this Chapter), eixtteptransfer may be made at
the established price provided the price of mateisanot determined to be
unreasonable by the President, the price is nbehithan the transferor's current
sales price to its most favored customer for adjlantity under similar payment
and delivery conditions, and the price is establiséither:

1. By the established catalog price, as defined ini@ed.9. 22.
(Definitions, Established Catalog Price), of thBegulations; or

2. By the lowest price offer obtained as a resultahpetitive sealed bidding
conducted with other businesses that normally predie item in similar
quantities.

TAXES (GSA Section 7-101.06.11).
ALLOWABLE COSTS (GSA Section 7-101.06 ))(

Except as limited in Subsection 7.6.11.2. (Unallol@aCosts) of this Section, all
allocable taxes which the contractor is requireday and

which are paid and accrued in accordance with gdgexccepted accounting
principles are allowable.

UNALLOWABLE COSTS (GSA Section 7-101.06.11(b)).

The following costs are unallowable:
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1. Federal, local income taxes
and federal excess profit taxes;

2. All taxes from which the contractor could have ated an
exemption, but failed to do so, except where thuiadtrative cost of
obtaining the exemption would have exceeded thsasaings realized
from the exemption;

3. Any interest, fines, or penalties paid on delinquares unless incurred at
the written direction of the President; and

4, Income tax accruals designed to account for theffacts of differences
between taxable income and pretax income as refldnt the contractor's
books of account and financial statements.

TAX REFUNDS (GSA Section 7-101.06.11(c)).

Any refund of taxes which were allowed as a dicast under the contract shall be
credited to the contract. Any refund of taxes whigre allowed as an indirect cost
under a contract shall be credited to the indicest group applicable to any
contracts being priced or costs being reimbursethgthe period in which the
refund is made.

DIRECT GOVERNMENT CHARGES (GSA Section(t.06.11(d)).

Direct government charges for services, such asmatt capital improvements,
such as sidewalks, are not considered taxes arallaneable costs.

COST REQUIRING PRIOR APPROVAL TO BE ALLOWABLES DIRECT
COSTS (GSA Section 7-101.07).

GENERAL (GSA Section 7-101.07.1).
The costs described in Subsection 7.7.2. (Pre-@on@osts) through 7.7.5.
(Litigation Costs) of this Section are allowableda®ct costs to cost-
reimbursement type contracts to the extent thathlee been approved in
advance by the President. In other situations itbevability of these costs shall
be determined in accordance with general standatdsut in these cost
principles.

PRE-CONTRACT COSTS (GSA Section 7-101.07.2).

Pre-contract costs are those incurred in anti@patf, and prior to, the effective
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date of the contract. Such costs are

allowable to the extent that they would have bdienvable if incurred after the
date of the contract; provided that, in the casa ofst-reimbursement type
contract, a special provision must be insertethéncontract setting forth the
period of time and maximum amount of cost whicH b covered as allowable
pre-contract costs.

BID AND PROPOSAL COSTS (GSA Section 7-10130.7

Bid and proposal costs are the costs incurreddparing, submitting, and
supporting bids and proposals. Reasonable ordlridrgind proposal costs are
allowable as indirect costs in accordance withetwsst principle regulations. Bid
and proposal costs are allowable as direct cotyst@the extent that they are
specifically permitted by a provision of the cowtrar solicitation document.
Where bid and proposal costs are allowable astdists, to avoid double
accounting, the same bid and proposal costs sbiaiencharged as indirect costs.

INSURANCE (GSA Section 7-101.07.4).

INDIRECT COSTS (GSA Section 7-101.07.4(a))

Ordinary and necessary insurance costs are noralfdlyable as indirect costs.
Self-insurance contributions are allowable onlyh®e extent of the cost to the
contractor to obtain similar insurance.

DIRECT COSTS (GSA Section 7-101.07.4(b)).

Insurance costs may be approved as a direct chysif dine insurance is
specifically required for the performance of thatract. Direct insurance costs
are the costs of obtaining insurance in connedatidim performance of the
contract or contributions to a reserve accounttferpurpose of self-insurance.
LOSSES (GSA Section 7-101.07.4(c)).

Actual losses which should reasonably have beearedwby permissible
insurance or were expressly covered by self-inagrane unallowable unless the
parties expressly agree otherwise in the termkeo€ontract.

LITIGATION COSTS (GSA Section 7-101.07.5).

Litigation costs include all filing fees, legal feexpert witness fees, and all other
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costs involved in litigating claims in

court or before an administrative board. Litigatamsts incident to the
contract are allowable as indirect costs in acawdavith these cost
principle regulations except that costs incurrelitigation by or against the
University are unallowable.

APPLICABLE CREDITS (GSA Section 7-101.08).
DEFINITIONS AND EXAMPLES (GSA Section 7-108.1).

Applicable credits are receipts or price reductiwhich offset or reduce
expenditures allocable to contracts as directdireat costs. Examples include
purchase discounts, rebates, allowances, recowmriedemnification for losses,
sale of scrap and surplus equipment and mateaidjsstments for over payments
or erroneous charges, and income from employeeatianal or incidental
services and food sales.

REDUCING COSTS (GSA Section 7-101.08.2).

Credits shall be applied to reduce related direatdirect costs.

REFUND (GSA Section 7-101.08.3).

The University shall be entitled to a cash refurttie related expenditures have
been paid to the contractor under a cost-reimbugaetype contract.

ADVANCE AGREEMENTS (GSA Section 7-101.09).
PURPOSE (GSA Section 7-101.09.1).

Both the University and the contractor should geekvoid disputes and litigation
arising from potential problems by providing in tieems of the solicitation and the
contract the treatment to be accorded special wsual costs which are expected
to be incurred.

FORM REQUIRED (GSA Section 7-101.09.2).

Advance agreements may be negotiated either befafter contract award,
depending upon when the parties realize the cogtbmancurred, but shall be
negotiated before a significant portion of the amstered by the agreement has
been incurred. Advance agreements shall be inngritxecuted by both
contracting parties, and incorporated in the cattra
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LIMITATION ON COSTS

COVERED (GSA Section 7-101.09.3).

7.10.

7.10.1.

7.10.2.

7.10.2.

7.11.

An advance agreement shall not provide for anyrirent of costs inconsistent
with these costs principle regulations unless ard@hation has been made
pursuant to Section 7.11. (Authority to Deviatenfr@ost Principles) of these
Regulations.

USE OF FEDERAL COST PRINCIPLES (GSA Sectiet07.10).
COST NEGOTIATIONS (GSA Section 7-101.10.1).

In dealing with contractors operating accordindetberal cost principles, the
President, after notifying the contractor, may tieefederal cost principles as
guidance in contract negotiations, subject to Sctixse

(Incorporation of Federal Principles: Citfl between Principles and this
Chapter) of this Section.

INCORPORATION OF FEDERAL PRINCIPLES: CONEIIS BETWEEN
FEDERAL PRINCIPLES AND THIS CHAP IER (GSA Sectiorl®1.10.2).

All requirements set forth in federal assistanatrinments applicable to contracts
let by the University under a federal assistanogi@m must be satisfied.
Therefore, to the extent that the cost principlegtvare specified in the
assistance instrument conflict with the cost pples issued pursuant to Chapter 7
(Cost Principles) of these Regulations, the forsteil control.

AUTHORITY TO DEVIATE FROM COST PRINCIPLES (@SSection
7-101.11).

When the best interest of the University would &e/ed by a deviation, the
President may deviate from the cost principles@éh in these regulations;
provided that a written determination shall be maysuch officer specifying the
reasons for the deviation. A copy of such detertionashall be filed promptly

with the President and such determination shadiffeetive only upon approval by
the President and upon incorporation into the emttHowever, all costs to be
reimbursed must be reasonable, lawful, allocalnd,accounted for in accordance
with generally accepted accounting principles, amgviation shall not
contravene this principle.
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CHAPTER 8.

SUPPLY MANAGEMENT
CHAPTER VIII

SUPPLY MANAGEMENT

DEFINITIONS (GSA Section 8-101).

1.

N

|

|on

Excess Suppliesmeans any supplies other than expendable sspplie
having a remaining useful life but which are nogenrequired by the
using agency in possession of the supplies.

Expendable Suppliesmeans all tangible supplies other
than non-expendable supplies.

Non-Expendable Suppliesneans all tangible supplies having an original
acquisition cost of over One Hundred Dollars ($00Dper unit and a
probable useful life of more than one (1) year.

Supplies- for purposes of this Chapter, means tangibleqeal property
owned by the University.

Surplus Supplies means any supplies other than expendable sspmie
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longer having any use to
the University. This includes obsolete suppliesaganaterials and non-
expendable supplies that have completed their Lisfefeycle.

8.2. SUPPLY MANAGEMENT AND DISPOSITION (GSA Secti@201).

8.2.1. GENERAL (GSA Section 8-201.01).

Obijectives of the University's supply managemeagmm include:

1. Preventing waste;
2. Continuing utilization of supplies; and
3. Obtaining a fair return of value upon disposalubies.

In order to achieve these objectives, sound inggedesting, warehousing, and
inventory practices are called for, and effectiveams of transferring and
disposing of property must be employed.

8.2.2. QUALITY ASSURANCE, INSPECTING AND TESTING @A Section
8-201.02).

The President shall take such steps as deemedlulesio ascertain or verify that
supplies, services, or construction items procbseduch officer conform to
specifications. In performing this duty, the Presidmay:

1. Establish inspection and testing facilities;
2. Employ inspection personnel;
3. Enter into arrangements for the joint or coopesatige of laboratories

and inspection and testing facilities; and

4, Contract with others for inspection or testing waskneeded. The

President may delegate authority for inspectiontesithg to using units.

8.2.3. INVENTORY MANAGEMENT (GSA Section 8-201.03).

The President shall have general supervision afedintories of tangible personal
property, whether warehoused or in use, belongirthe University or any of its
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units. This responsibility shall not,

however, relieve any unit of accountability for gérie personal property and other
supplies under its control. All warehouses andlsingtorage areas shall be
inventoried at least annually.

WAREHOUSING AND STORAGE (GSA Section 8-204).0

The President shall exercise general supervisi@mpfeceiving, storage, and
distribution facilities and services maintained apeérated by the University of
Guam or using units.

AUTHORITY OF PRESIDENT (GSA Section 8-201.05

No using unit shall transfer, sell, trade-in, dnextvise dispose of supplies owned
by the University without written authorization thle President. Such
authorization shall then be sent with appropriateudnents to the Chief
Procurement Officer of the General Services Adniat®n.

REPORT OF SUPPLIES (GSA Section 8-201.06).

Using units shall notify the President, on sucm®m@and at such times as that
officer may prescribe, of all excess supplies.dmsing, a using unit may
suggest a dollar value per item or per lot theegires to receive from any
transfer or disposition of such excess suppliesth®isuggestion shall not
constitute the minimum sale or transfer amount. singh figures shall not be
public information prior to transfer or sale.

TRANSFER OF EXCESS AND SURPLUS SUPPLIES (Gs@&tion 8-201.07).

Insofar as feasible and practical, the Presideait shnsfer excess supplies to
other territorial agencies and other units of gowgent. The price of the supply
transferred shall be the fair market price basdwtre/possible, on previous sales
of similar products in the open market, or on aprajsed value, and shall be one
mutually agreed upon between the owning unit aedekipient, and approved by
the President. If agreement cannot be reache®rdsident shall establish the
price. When a supply is transferred to a politmabdivision of the Territory, the
recipient shall agree in writing not to transfdletor otherwise dispose of the
supply within twelve (12) months without prior appal of the President.

DISPOSITION OF SURPLUS SUPPLIES (GSA Sec8¢201.08).

GENERAL REQUIREMENTS (GSA Section 8-20110)8
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Except as provided in Section

8.2.9. (Disposal of Surplus Books), surplus supdieall be offered through
competitive sealed bids, public auction, estabtisimarkets, or posted prices. It is
recognized, however, that some types and classesnus can be sold or disposed
of more readily and advantageously by other maankjding barter. In such
cases, and also where the nature of the supplgusual circumstances call for its
sale to be restricted or controlled, the Presidemg employ such other means,
including appraisal, provided such officer makesgridten determination that such
procedure is advantageous to the University. Omlitdd States Postal money
orders, certified checks, or cashiers' checks slwaticcepted for sales of surplus
property except cash or a personal check may tepsed for petty cash sales of
less than $100. A copy of all sales notificationgnwoices shall be sent to the
Comptroller, Division of Accounts, Department of rthistration.

8.2.8.2. COMPETITIVE SEALED BIDDING (GSA Section291.08.2).

1. Soliciting and Opening. When making sales by petitive sealed
bidding, notice of the sales should be given attlesn (10) working days
before the date set for opening bids. Notice df@ljiven by mailing a
Request for Sale Bids to prospective bidders, dinlyithose bidders on
lists maintained for this purpose, and by makirggRequest for Sale Bids
publicly available. Newspaper advertisement may bisused. The
Request for Sale Bids shall:

€) List the supplies offered for sale;

(b) Designate their location and how they may be
inspected; and

(© State the terms and conditions of sale and instmgto bidders
including the place, date, and time set for bidnipg

Bids shall be opened publicly.

2. Award. Award shall be made in accordance withgtovisions of the
Request for Sale Bids to the highest responsiveebjcdbrovided that the
price offered by such bidder is acceptable to ttesiBent. Where such
price is not acceptable, the President may rejecbids in whole or in
part and negotiate the sale provided the negotistedprice is higher
than the highest responsive and responsible bidgece, or such officer
may resolicit bids.

8.2.8.3. AUCTIONS (GSA Section 8-201.08.3).
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Supplies may be sold at auction.

When appropriate, an experienced auctioneer shomulcsed to cry the sale and
assist in preparation of the sale. The solicitathidders should stipulate, at a
minimum:

1. All the terms and conditions of any sale;

2. That a deposit may be required in order to padieipn the bidding;

3. That the purchaser must remove within a stated &ilrgurplus supplies
purchased; and

4, That the University retains the right to reject @mg all bids.

ESTABLISHED MARKETS (GSA Section 8-20148.
Established markets are places where suppliesaulivestock and produce are

regularly sold in wholesale lots and prices arebgatpen competition. Surplus
supplies may be sold in established markets fdn supplies.

POSTED PRICES (GSA Section 8-201.08.5).

Supplies may be sold at posted prices as deterrbyétk President when such
prices are based on fair market value and thesatenducted pursuant to written
procedures established by the President.

TRADE-IN (GSA Section 8-201.08.6).

Surplus supplies may be traded-in only when thsi8eat determines the trade-in
value is expected to exceed the value estimatbd tbtained through the sale or
other disposition of such supplies.

DISPOSAL OF SURPLUS BOOKS (Public Law 21-86)

GSA NOTIFICATION.

Before disposing of any books or materials, thegdarServices Administration
(GSA) shall first be notified of the surplus natofesuch books and materials and

shall have thirty (30) working days within whichdot on such notice.

SURPLUS BOOK DISPOSAL.
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After the thirty (30) working day

period indicated in Section 8.2.9.1 (GSA Notificali, public school

principals are authorized to dispose of identiadplus "out of adoption”

books in the order following to any of the partiesagencies listed below:

1. Public school students, but not more than fivebg®ks per student per
year;

2. The Guam Public Library;

3. Other public schools and Guam's private schools;

4, The University of Youth Affairs;

5. The Federated States of Micronesia, the RepublRetdu, the Republic
of the Marshall Islands, and the Commonwealth efNlorthern Marianas
Islands;

6. Public schools in the Republic of the Philippinasg

7. Guam non-profit corporations, including, but natited to recycling
centers.

Such school principals shall eliminate these surplwoks by donating them to
any of the foregoing parties or agencies, in aced with rules to be established
by the Territorial Board of Regents. Books which ao longer salvageable shall
be discarded.

8.2.9.3. RECORD.

School principals shall notify the President after identification of the surplus
books of their intention to dispose of the bookprasided in this Section.

The University shall appropriately record the dspon of all books and
materials discarded or otherwise disposed of utideprovisions of this Section.

8.3. ALLOCATIONS OF PROCEEDS FROM SALE OR DISPOS®E SURPLUS
SUPPLIES (GSA Section 8-301).

8.3.1. DISPOSITION OF PROCEEDS (GSA Section 8-30)1.0

Net proceeds from the disposition of excess orlsargupplies shall be credited
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1. The granting agency, if procurement of the suppliese funded through
Federal grants;

2. The General Fund; or

3. As otherwise provided by law.
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CHAPTER 9.

LEGAL AND CONTRACTUAL REMEDIES
CHAPTER IX

LEGAL AND CONTRACTUAL REMEDIES
Section
9.1. DEFINITIONS (GSA Section 9-101.01.1).
1. Interested Part{GSA Section 9-101.01.2) - means an actual or

prospective bidder, offeror, or contractor that rhayaggrieved by the
solicitation or award of a contract and who filegratest.

N

Prospective Bidder, Contractor, or Offe(@SA Section 9-401.01(5)) -
for the purpose of this Chapter a "prospective'tibig contractor, or
offeror is one who will actually submit a bid, caantt or otherwise offer
his services if, in the actions permitted by thisa@ter, such person
would prevail.

9.2. PROTEST RESOLUTION BY THE PRESIDENT (GSA Seqtd-101).

9.2.1. AUTHORITY TO RESOLVE PROTESTED SOLICITATIONSR AWARDS
(GSA Section 9-101.01).

The President shall have the authority, prior sdtbmmencement of an action in
Page IX-1
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court concerning the controversy, to settle andlvesa protest of an aggrieved
bidder, offeror, or contractor, actual or prospestconcerning the solicitation or
award of a contract.

COMPLAINT TO PROCUREMENT OFFICER (GSA Seati®-101.02).

Complainants should seek resolution of their coinfdanitially with the
President. Such complaints may be made verbally writing.

FILING OF PROTEST (GSA Section 9-101.03).

WHEN FILED (GSA Section 9-101.03.1).

Protest shall be made in writing to the Presidedtshall be filed in duplicate
within fourteen (14) working days after the protedtnows or should have known
of the facts giving rise thereto. A protest is ddesed filed when received by the
President. Protests filed after the fourteen (1ddkimg day period shall not be
considered.

SUBJECT OF PROTEST (GSA Section 9-101)03.2

Protestors may file a protest on any phase ofitatfien or award including, but
not limited to, specifications preparation, bidisitdtion, award, or disclosure of
information marked confidential in the bid or offer

FORM (GSA Section 9-101.03.3).

To expedite handling of protests, the envelope Ishiogi labeled "Protest". The
written protest shall include as a minimum thedaiing:

1. The name and address of the protestor;

2. Appropriate identification of the procurement, aifié contract has been
awarded, its number;

3. A statement of reasons for the protest; and

4, Supporting exhibits, evidence, or documents totsubiate any claims. If
supporting documents are not available within tlegftime, the

expected availability date shall be indicated.

NOTIFICATION OF THE ATTORNEY GENERAL (GS8ection 9-101.03.4).

The President shall submit a copy of the protetecAttorney General within
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three (3) working days of the receipt of the writf@otest.
REQUESTED INFORMATION: TIME FOR FILING (GS8ection 9-101.04).

Any additional information requested by any of gagties should be submitted
within the time periods established by the requgssource in order to expedite
consideration of the protest. Failure of any p&stgomply expeditiously with a
request for information by the President may resulesolution of the protest
without consideration of any information which istimely filed pursuant to such
request.

STAY OF PROCUREMENTS DURING PRO'T'EST (GSéction 9-101.05).
When a protest has been filed within fourteen (#ddking days and before an

award has been made, the President shall make amol @fvthe contract until the
protest has been settled, unless:

1. The President makes a written determination theaatisard of the contract
without delay is necessary to protect substamiterésts of the University;
and

2. Absent a declaration of emergency by the Govetherprotestant has

been given at least two (2) working days noticeligsive of territorial
holidays); and

3. If the protest is pending before the PresidenherQourt, the President or
Court has confirmed such determination; or if nchsprotest is pending,
no protest to the President of such determinatiditeid prior to
expiration of the two (2) day period specifiedtienh (2) above.

MAKING INFORMATION OF PROTESTS AVAILABLE (GA Section
9-101.06).

To avoid interference with the University's reviand evaluation, the President,
after such protest has been evaluated, shall upittemvrequest, make available to
any interested party, information submitted thatrbeon the substance of the
protest except where information is proprietaryyfaential, or otherwise
permitted or required to be withheld by law or Hagjon. Persons who wish to
keep such information submitted by them confideérstieuld so request by
specifically identifying such information within doments submitted, and
indicating on the front page of each document ithatntains such information.

DECISION BY THE President (GSA Section 9-107).

If the protest is not resolved by mutual agreentet President, shall promptly
issue a decision in writing. The decision shall:
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1. State the reasons for the action taken; and
2. Inform the protestant of its right to administratiand judicial review.

TIME FOR DECISION AND NOTICE OF DECISIOKEA Section
9-101.07.1).

A decision on a protest shall be made by the Peasials expeditiously as possible
after receiving all relevant, requested informatibm protest is sustained, the
available remedies include, but are not limitedhose set forth in Subsection
9.2.7.2. (Bid Preparation Costs) of this Section Section 9.5. (Determination
that Solicitation or Award Violates Law), Sectios9(Violation of Law Found
Prior to Award. Remedies), and Section 9.7. (Viotabf Law Found After an
Award. Remedies) of these Regulations. A copy efdécision as contained in
this Section shall be mailed or otherwise furnisimeshediately to the protestant
and any other party intervening.

BID PREPARATION COSTS (GSA Section 9-1G12).

In addition to any other relief, the President khalard the protestant the
reasonable costs incurred in connection with thieitdion and protest, including
the bid preparation costs, excluding attorney fies,

1. The protestant should have been awarded the cootrder the
solicitation but was not; or

2. There is a reasonable likelihood that the protéstetry have been
awarded the contract but for the breach of anyathibligation imposed
herein or the willful or reckless violation of aapplicable procurement
law or regulation.

FRAUDULENT OR FRIVOLOUS PRO PEST (GCA Serts425(h), Authority
to Resolve Protested Solicitations and Awards,tlentient to Costs).

The President shall have the power to assess r@asarosts other than attorney
fees incurred by the University against a protdatgon its finding that the
protest was made fraudulently, frivolously or spll disrupt the procurement
process.

REQUEST FOR RECONSIDERATION (GSA Section(3-D8).

REQUEST (GSA Section 9-101.08.1).

Reconsideration of a decision of the President beagequested by the protestor,
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appellant, any interested party who submitted contsnguring consideration of
the protest, or any agency involved in the protest.

The request for reconsideration shall contain aildet statement of the factual
and legal grounds upon which reversal or modiftzats deemed warranted,
specifying any errors of law made or information peviously considered.

9.2.8.2. TIME FOR FILING (GSA Section 9-101.08.2).

Requests for reconsideration of a decision of tiesiBent shall be filed within
fifteen (15) working days after receipt by the psiant of the notice of decision.

9.2.8.3. TIME FOR ACTING (GSA Section 9-101.08.3).

A request for reconsideration shall be acted upoexpeditiously as possible. The
President may uphold the previous decision or nedipe case as such officer
deems appropriate.

9.2.9. EFFECT OF JUDICIAL OR ADMINISTRATIVE PROCEERGS (GSA Section
9-101.09).

If an action concerning the protest has commentedurt, the President shall not
act on the protest, but refer the protest to thierAey General. This Section shall
not apply where a court requests, expects, orwtherexpresses interest in the
decision of the President.

9.2.10. FINALITY (GCA Section 5425(0).

Unless a person adversely affected by the dectgionmences an action in the
Superior Court, a decision of the President is fimalccordance with Sections
9.2.3.(Filing of Protest) through 9.2.9. (Effectdofdicial or Administrative
Proceeding).

9.3. DEBARMENT OR SUSPENSION BY THE President (GSéction 9-102).
9.3.1. AUTHORITY TO DEBAR OR SUSPEND (GSA Sectioi102.01).
9.3.1.1. APPLICATION (GSA Section 9-102.01.1).

This Subsection applies to all debarments or sispes of persons from
consideration for award of contract imposed byRhesident.
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AUTHORITY (GCA Section 5426(a)).

After reasonable notice to the person involved@adonable opportunity for that
person to be heard, the President, after consantatith the using unit and the
Attorney General, shall have authority to debaemsgn for cause from
consideration for award of contracts. The debarrakall not be for a period of
more than two (2) years. The President, after dtatgan with the using unit and
the Attorney General, shall have authority to sudpe person from consideration
for award of contracts if there is probable cawsadebarment. The suspension
shall not be for a period exceeding three (3) manth

CAUSES FOR DEBARMENT OR SUSPENSION (GG&t®on 5426(b)).

The causes for debarment or suspension includeltbe/ing:

1.

Conviction for commission of a criminal offere®an incident to
obtaining or attempting to obtain a private cortracsubcontract, or in
the performance of such contract or subcontract;

Conviction under territorial or federal statutd®mbezzlement, theft,
forgery, bribery, falsification or destruction @fords, receiving stolen
property, or any other offense indicating a lackws$iness integrity or
business honesty which currently, seriously, anectly affects
responsibility as a UOG contractor;

Conviction under federal antitrust statutesimgi®ut of the submission of
bids or proposals;

Violation of contract provisions, as set forédw, of a character which is
regarded by the President to be so serious astifyjdebarment action:

@ Deliberate failure without good cause to perforradacordance
with the specifications or within the time limitquided in the
contract; or

(b) A recent record of failure to perform or of unstaitory
performance in accordance with the terms of ormaane
contracts, provided, that failure to perform oratisfactory
performance caused by acts beyond the controlkeofdhtractor
shall not be considered to be a basis for debarment

Any other cause the President determines to Isersous and compelling
as to affect responsibility as a UOG contractariuding debarment by

Page IX-6



9.3.2.

9.3.2.1.

9.3.2.2.

9.3.3.

University of Guam - Procurement Regulations
Chapter 9

another governmental entity for any cause listethéise Regulations; and
6. For violation of the ethical standards set fortiCimapter 11.

7. Filing a frivolous or fraudulent petition, protestappeal under Section
5425(e) (Authority to Resolve Protested Solicitai@nd Awards,
Appeal), 5426(f) (Authority to Debar or Suspend)d ®427(e) (Authority
to Resolve Contract and Breach of Contract Contsigs, Finality of
Decision) of the Guam Procurement Act.

SUSPENSION (GSA Section 9-102.02).
INITIATION (GSA Section 9-102.02.1).

After consultation with the affected using unite thttorney General, and, where
practicable, the contractor or prospective contraeto is to be suspended, and
upon written determination by the President thabpble cause exists for
debarment or suspension as set forth above, aactmtior prospective contractor
shall be suspended. A notice of suspension, inotudicopy of such
determination, shall be sent to the suspendedaxintror prospective contractor.

Such notice shall state that:

1. The suspension is for the period it takes to cotaea investigation into
possible debarment, including any appeals of ardedya decision, but
not for a period in excess of three (3) months;

2. Bids or proposals will not be solicited from thesgended person, and, if
they are received, they will not be consideredrduthe period of
suspension; and

3. If a hearing has not been held, the suspendedrperag request a
hearing in accordance with Section 9.3.4. (Redfeedtiearing) of these
Regulations.

EFFECTS OF DECISIONS (GSA Section 9-102)02
A contractor or prospective contractor is suspengsxh issuance of the notice of
suspension. The suspension shall remain in effgatglany appeals. The
suspension may be ended by the officer who issumdatice of suspension or by

a court, but otherwise shall only be ended wherstispension has been in effect
for three (3) months or a debarment decision takiest.

INITIATION OF DEBARMENT ACTION (GSA Sectiof-102.03).
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Written notice of the proposed debarment actiofi Beasent by certified mail,
return receipt requested, to the contractor orgactive contractor. This notice
shall:

1. State that debarment is being considered,;
2. Set forth the reasons for the action;
3. State that, if the contractor or prospective canmaso requests, a hearing

will be held, provided such request is receivedhgyPresident within ten
(10) working days after the contractor or prospectontractor receives
notice of the proposed action; and

4, State that the contractor or prospective contraoty be represented by
counsel.

Within ten (10) working days from mail date, sudiice shall be personally
delivered to vendor's place of business.

Such notice shall also be sent to the Attorney Geaed the affected using unit.
The affected using unit is that unit that has ubedsupplies, services or
construction supplied by the contractor. If moratione affected using unit is
involved, the President may designate one or megeesentatives to be consulted
in respect to this action.

REQUEST FOR HEARING (GSA Section 9-102.04).

A contractor or prospective contractor that hasbesified of a suspension or
proposed debarment action may request in writingdthearing be held. In the
case of a proposed debarment action, such requsstom received by the official
proposing the action within ten (10) working daysezeipt of notice of the
proposed action under Section 9.3.3. (Initiatio®ebarment Action). If no
request is received within the 10 working day periofinal determination may be
made as set forth in Section 9.3.8. (Determinatifodearing Officer. Final
Decision) after consulting with the Attorney Genenad the affected using unit.

NOTICE OF HEARING (GSA Section 9-102.05).

If a hearing is requested, the President may appdiearing officer to conduct
the hearing and recommend a final decision. Otlservthe President shall act as
a hearing officer. The hearing officer shall senariiten notice of the time and
place of the hearing. Such notice shall be semiyfied mail, return receipt
requested, and shall state the nature and purpdlse proceedings. Copies shall
be sent to the Attorney General and the using unit.
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AUTHORITY OF THE HEARING OFFICER (GSA Secti8-102.06).

The hearing officer, in the conduct of the hearimgs the power, among others,
to:

1. Hold informal conferences to settle, simplify, orthe issues in a
proceeding, or to consider other matters that nhinahe expeditious
disposition of the proceeding either by consenhefparties or upon such
officer's own motion;

2. Require parties to state their positions with respethe various issues in
the proceeding;

3. Require parties to produce for examination thoks/amt withesses and
documents under their control;

4, Rule on motions and other procedural items on msagtending before
such officer;

5. Regulate the course of the hearing and conducanticgpants therein;

6. Receive, rule on, exclude, or limit evidence andtlliines of questioning

or testimony which are irrelevant, immaterial, aduly repetitious;

7. Fix time limits for submission of written documeirtsmatters before
such officer;
8. Impose appropriate sanctions against any partgi@op failing to obey

an order under these procedures, which sanctiogsnode:

(&) Refusing to allow the disobedient party to suppordppose
designated claims or defenses, or prohibiting plaaty from
introducing designated matters in evidence;

(b)  Excluding all testimony of an unresponsive or ex@siitness;

© Expelling any party or person from further partatipn in the
hearing; and

(d)  Taking official notice of any material fact not agping in

evidence in the record, if such fact is among taditional
matters of judicial notice.
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HEARING PROCEDURES (GSA Section 9-102.07).
FORMAT (GSA Section 9-102.07(a)).

Hearings shall be as informal as may be reasomraitl@ppropriate under the
circumstances and in accordance with applicablegydoeess requirements and the
Administrative Adjudication Act.

The weight to be attached to evidence presentadyimparticular form will be
within the discretion of the hearing officer. Stigtions of fact agreed upon by
the parties may be regarded and used as evidetite lataring. The parties may
stipulate the testimony that would be given by m@ss if the witness were
present. The hearing officer may require evidencadidition to that offered by
the parties.

Opening statements may be made unless a party ssiigeright.

RECORD (GSA Section 9-102.07(b)).
A hearing may be recorded, but need not be trdretexcept at the request and
expense of the contractor or prospective contraétoecord of those present,

identification of any written evidence presentashies of all written statements,
and a summary of the hearing shall be sufficiecome

DETERMINATION OF HEARING OFFICER. FINAL DEGION (GSA
Section 9-102.08).

The hearing officer shall prepare a written detaation recommending a course
of action. The hearing officer's determination khal

1. Recite the evidence relied upon;
2. When debarment is recommended or ordered, recite:

(@) The reasons for such action; and

(b)  To what extent affiliates are affected; and
Such determination shall be given to the Presidenpies shall also be sent to the
contractor or prospective contractor, the Attor@aneral, and the affected using
unit. The contractor or prospective contractor Idtave ten (10) working days to

file comments upon the hearing officer's deterniamatThe President may request
oral argument. After consultation with the affectesihg unit and the
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Attorney General, the President shall issue a fiealsion.
9.3.9. DECISION (GCA Section 5426(c)).
The President, shall issue a written decision. déwsion shall:
1. Recite the evidence relied upon;
2. State the reasons for the action taken;
3. State to what extent affiliates are affected; and
4, Inform the debarred or suspended person involvets oights to judicial

review as provided in this Chapter.
9.3.9.1. NOTICE OF DECISION (GCA Section 5426(d)).
A copy of the decision under Section 9.3.9. (Decisshall be mailed or
otherwise furnished immediately to the debarresuspended person and any

other party intervening.

In addition, all purchasing agencies and politmabdivisions of the Territory
shall be notified of the suspension or debarment.

9.3.9.2. FINALITY OF DECISION (GCA Section 5426(¢))

A decision under Section 9.3.9. (Decision) shalffibal and conclusive, unless
fraudulent or the debarred or suspended person eogen an action in court.

9.3.10. EFFECT OF DEBARMENT DECISION (GSA Sectioii@.09).

A debarment decision will take effect upon issuaamte receipt by the contractor
or prospective contractor. After the debarmentsienitakes effect, the
contractor shall remain debarred:

1. For at least one (1) year but not to exceed twy€ays;
2. Until a court orders otherwise;
3. Until the President determines in writing that toatractor is the sole

source of equipment or supplies needed on an enwyrdasis; or
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4, Until the debarment period specified in the sieci expires.

MAINTENANCE OF LIST OF DEBARRED AND SUSPENHD PERSONS
(GSA Section 9-102.10).

The President shall maintain and update a lisebadred and suspended persons
including notices from all purchasing agencieshef Territory. All purchasing
agencies and political subdivisions of the Teryitehall be supplied with the list
as necessary. The President shall send updateis &ist to all purchasing
agencies and political subdivisions of the Teryitat the beginning of each fiscal
year or more frequently as needed. Such list fleadivailable to the public upon
request. Any and all debarments or suspensionsietd by another
government or autonomous agency will be honored.

REGULATIONS GOVERNING THE SETT LEMENT AND RESOTION OF
CONTRACT AND BREACH OF CONTRACT CONTROVERSIES (GSA
Section 9-103).

AUTHORITY TO RESOLVE CONTRACT AND BREACH OEONTRACT
CONTROVERSIES (GSA Section 9-103.01).

GENERAL (GSA Section 9-103.01.1).

The Guam Procurement Act establishes proceduresameties to resolve
contract and breach of contract controversies latwlee Territory and a
contractor. It is the University's policy, considtavith this Act, to try to resolve
all controversies by mutual agreement withoutditign. In appropriate
circumstances, informal discussions between thieeparan aid in the resolution
of differences by mutual agreement and are encedrdfjsuch informal
discussions do not resolve the controversy, indafislwho have not participated
substantially in the matter in controversy may kmuight in to conduct
discussions if this is feasible. Independent cotem#t and panels which review
controversies expeditiously and informally withiaw to fair settlement
possibilities also are encouraged at this stage.

SCOPE OF REGULATION (GSA Section 9-103.02).

Section 5427 (Authority to Resolve Contract andaBreof Contract
Controversies) of the Guam Procurement Act is apple to controversies
between the University and a contractor which auisder, or by virtue of, a
contract between them. This includes without lithdt& controversies based upon
breach of contract, mistake, misrepresentationttogr cause for contract
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modification, reformation, or rescission. The wtedntroversy" is meant to be
broad and all-encompassing. It includes the fudlctium of disagreements from
pricing of routine contract changes to claims @&duah of contract.

DELEGATION OF AUTHORITY TO PROCUREMENT OFHER (GSA
Section 9-103.03).

PROCUREMENT OFFICER AUTHORITY (GSA Secti@i103.03.1).

Subject to Subsection 9.4.3.2. (Prior Approval etti®ments) of this Section,
unless a provision of the contract specifies thatauthority to settle and resolve
controversies and to issue decisions is reservdtetBresident, such authority is
hereby delegated to the Procurement Officer. Withis Regulation, therefore,
"Procurement Officer" denotes the person with sadhority whether that is the
President or a designee of such officer.

PRIOR APPROVAL OF SETTLEMENTS (GSA Sect#t03.03.2).

The settlement or resolution of controversies imvg claims is subject to the
Government Claims Act.

PROCUREMENT OFFICER'S DECISION (GSA Sec®eh03.04).
PROCEDURES PRIOR TO ISSUING DECISION (GSZction 9-103.04.1).
When a controversy cannot be resolved by mutuaesgent, the Procurement
Officer shall, after written request by the contoador a fmal decision, promptly
issue a written decision. Before issuing a fmalsien, the Procurement Officer
shall:
1. Review the facts pertinent to the controversy; and
2. Secure any necessary assistance from legal, fesvdlother advisors.
FINAL DECISION (GSA Section 9-103.04.2).
The Procurement Officer shall immediately furnistopy of the decision to the

contractor, by certified mail, return receipt resjieel, or by any other method that
provides evidence of receipt, and include in thedien:

1. A description of the controversy;
2. A reference to pertinent contract provisions;
3. A statement of the factual areas of agreement or
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4, A statement of the Procurement Officer's decisiath) supporting
rationale; and
5. A paragraph substantially as follows:

"This is the fmal decision of the Procurement GfficYou may obtain
judicial review of this decision by bringing aniactin the Superior Court
of Guam."

FAILURE TO TIMELY ISSUE FINAL DECISION (GS Section 9-103.04.3).

If the Procurement Officer does not issue a writteaision within sixty (60)
working days after written request by the contrafmo a fmal decision, or within
such longer period as may be agreed upon by thieqahen the contractor may
proceed as if an adverse decision had been received

CONTROVERSIES INVOLVING University CLAIMS AGINST THE
CONTRACTOR (GSA Section 9-103.05).

All controversies involving claims assessed byliinéversity against a contractor
which cannot be resolved by mutual agreement bleathe subject of a decision
by the President.

CONTRACT CLAUSE (GSA Section 9-103.06.2).

Each contract between the University and contrastiall contain a paragraph
substantially similar to Subsection 9.4.6.1. (DigguClause) of this Section.

DISPU I'ES CLAUSE (GSA Section 9-103.07).

Language substantially similar to the followinguga shall be inserted in all UOG
contracts:

"DISPUTES

1. All controversies between the University anddbetractor which arise
under, or are by virtue of, this contract and whach not resolved by
mutual agreement, shall be decided by the Procure®féicer in writing,
within sixty (60) working days after written reqtidéy the contractor for a
fmal decision concerning the controversy; providemyever, that if the
Procurement Officer does not issue a written degisiithin sixty (60)
working days after written request for a fmal derisor within such
longer period as may be agreed upon by the patties,the contractor
may proceed as if an adverse decision had beeivedce
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2. The Procurement Officer shall immediately furnistoay of the decision
to the contractor, by certified mail, return redegxjuested, or by any
other method that provides evidence of receipt.

3. Any such decision shall be final and conclusivdess fraudulent, or the
contractor brings an action seeking judicial revdthe decision in the
Superior Court of Guam.

The contractor shall comply with any decision af Brocurement Officer and
proceed diligently with performance of this contrpending final resolution by
the Superior Court of any controversy arising undeby virtue of, this contract
by the University; provided, however, that in anget the contractor shall
proceed diligently with the performance of the caat where the President has
made a written determination that continuation ofkwunder the contract is
essential to the public's health and safety."

9.5. DETERMINATION THAT SOLICITATION OR AWARD VIOLATES LAW
(GSA Section 9-201).

9.5.1. APPLICABILITY OF THIS SECTION (GSA SectionZD1.01).

The provisions of this Section apply where it isedained administratively, or
upon administrative or judicial review, that a sitéition or award of a contract is
in violation of law (Section 5450, Applicability dis Part, of the Guam
Procurement Act).

9.5.2. DETERMINATION (GSA Section 9-201.01.2).

A solicitation or award may be in violation of tlev due to actions of UOG
employees, bidders, offerors, contractors, or gbleesons. After consultation with
the Attorney General, the President may deterntiaed solicitation or contract
award is in violation of the provisions of the GuBnocurement Act and the UOG
Procurement Regulations. Similarly, after considtatvith the Attorney General,
the President may determine that a solicitatioavesrd violates Chapter 11
(Ethics in Public Contracting) of the Guam Procueetmct or regulations
promulgated thereunder. Any such determinationl sleainade in writing after an
opportunity to be heard is given, and such deteatinn is subject to appropriate
appeal. The courts designated in Section 5480 ®Yaify'Sovereign Immunity in
Connection with Contracts) of the Guam Procurememt may find that a
solicitation or award is in violation of the law.

9.5.3. FINDING OF BAD FAITH OR FRAUD (GSA Section201.01.3).

Bad faith or Baud shall not be assumed. Speciiidifigs showing reckless
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disregard of clearly applicable laws or regulationsst support a fmding of bad
faith. A fmding of fraud must be supported by sfiedindings showing
knowing, willful acts in disregard of such lawsregulations.

VIOLATIONS OF LAW FOUND PRIOR TO AWARD. REMEMES (GSA
Section 9-202.01).

If prior to award it is determined that a solidibat or proposed award of a contract
is in violation of the law, then the solicitationroposed award shall be:

1. Cancelled; or

2. Revised to comply with the law (Section 5451, Reiee&rior to an
Award, of the Guam Procurement Act).

CANCELLING OR REVISING SOLICITATION OR PRORBED AWARD TO
COMPLY WITH THE LAW (GSA Section 9-202.01.1).

A fmding by the Procurement Officer, after constitia with the Attorney
General, that the solicitation or proposed awaid igolation of law will
constitute a cogent and compelling reason to camaevise a solicitation or
proposed award. Such cancellation shall be madedardance with Section
3.15. (Cancellation of Invitations for Bids or Regts for Proposals) of these
Regulations.

VIOLATIONS OF LAW FOUND AFTER AN AWARD. REMELES (GSA
Section 9-203.).

NO FRAUD OR BAD FAITH BY CONTRACTOR (GSA S&mn 9-203.01.1).
GENERAL (GSA Section 9-203.01.2).

Upon finding after award that a UOG employee hadevan unauthorized award
of a contract or that a solicitation or contrachaahis otherwise in violation of
law where there is no fmding of fraud or bad faille President may ratify or
affirm the contract or terminate it in accordandgthwhis Section after
consultation with the Attorney General.

RATIFICATION AND AFFIRMATION (GSA Sectiof-203.01.3).

1. Without Prejudice. If the violation can be waiweithout prejudice to the
University or other bidders or offerors, the prederaction is to ratify and
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affirm the contract.

With Prejudice. If the violation cannot be walwsithout prejudice to the
University or other bidders or offerors:

(@)

(b)

()

If performance has not begun and if there is tiorerésoliciting
bids or offers, the contract shall be terminated.

If performance has not begun and if there is mog tfor
resoliciting bids or offers either formally, or orally under the
emergency authority, the contract may be amendebppately,
ratified, and affirmed.

If performance has begun, the President shall ehaterin writing
whether it is in the best interest of the Universit terminate or to
amend, ratify, and affirm the contract. Terminatiethe preferred
remedy. The following factors are among those pernt in
determining the University's best interest:

® The University's costs to terminate;

(i) The possibility of returning supplies delivered anthe
contract and thus decreasing the costs of termimati

(i) The progress made toward performing the whole
contract; and

(iv) The possibility of obtaining a more advantageous
contract by resoliciting.

TERMINATION (GSA Section 9-203.01.4).

Unless a determination is made to ratify and affinen contract under Subsection
9.7.1.2. (Ratification and Affirmation) of this S&m, contracts based on awards or
solicitation that were in violation of law shall berminated. If the contract is
terminated, the University shall, where possiblé layp agreement with the

supplier, return the supplies delivered for a rdfwat no cost to the University, or

at a minimal restocking charge. If a terminatiosirdl is made, settlement shall be
made in accordance with the contract. If therenarapplicable termination
provisions in the contract, settlement shall be enanlthe basis of actual costs
directly or indirectly allocable to the contractahgh the time of termination. Such
costs shall be established in accordance with génerccepted accounting
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principles. Profit shall be proportionate only bhe tperformance completed up to
the time of termination and shall be based on ptefkgain or loss on the contract
as though performance were completed. Anticipatefitp are not allowed.

FRAUD OR BAD FAITH BY THE CONTRACTOR (GSA 8ion 9-203.02).
GENERAL (GSA Section 9-203.02.1).

Upon finding after award that a solicitation or agvés in violation of law and that
the recipient of the contract acted fraudulentlyndoad faith, the President may,
after consulting with the Attorney General, decldre contract null and void or
ratify and affirm it in accordance with this Sectio

DECLARATION OF CONTRACT NULL AND VOID (GSAection 9-203.02.2).

The contract shall be declared null and void unteification and affirmation is
found to be in the University's best interest uriiginsection 9.7.2.3. (Ratification
and Affirmation) of this Section.

RA1114 ICATION AND AFFIRMATION (GSA Seain 9-203.02.3).

The contract shall not be modified, ratified, affittmed unless it is determined in
writing that there is a continuing need for thedigs, services, or construction
under the contract and:

1. There is no time to reward the contract under eerarg procedures or
otherwise; or

2. The contract is being performed for less than iidde otherwise
performed.

EFFECT OF DECLARING A CONTRACT NULL AND VD (GSA Section
9-203.02.4).

In all cases where a contract is voided, the Usiteshall endeavor to return
those supplies delivered under the contract that hat been used or distributed.
No further payments shall be made under the cdraratthe University is
entitled to recover the greater of:

1. The difference between payments made under theaob@ind the
contractor's actual costs up until the contract veaded; or

2. The difference between payments under the cordratthe value to the
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University of the supplies, services, or constautit obtained under the
contract.

The University may, in addition, claim damages uratey applicable legal theory.

9.7.2.5. EFFECT OF RATIFICATION (GSA Section 9-2035).

The University shall be entitled to any damagesit prove under any theory
including, but not limited to, contract and torgaedless of its ratification and
affirmation of the contract.

9.8. INTEREST EREST (GSA Section 9-301/9-103.06.1).

Pursuant to Section 5475 (Interest) of the Guanauremment Act, interest on
amounts ultimately determined to be due to a cotdrar the University shall be
payable at the statutory rate applicable to judgmfrom the date the claim arose
during the date of decision or judgment, whichasdater.

9.9. WAIVER OF SOVEREIGN IMMUNITY IN CONNECTION WIH
CONTRACTS (SECTION 5480 OF THE GUAM PROCUREMENT AQGSA
Section 9-401).

9.9.1. SOLICITATION AND AWARD OF CONTRACTS (GSA Sion 9-401.01(1)).

The Superior Court of Guam shall have jurisdictimer an action between the
University and a bidder, offeror, or contractopgmwective or actual, to determine
whether a solicitation or award of a contract ia@cordance with the statutes,
regulations, and the terms and conditions of ttieitgion. The Superior Court
shall have such jurisdiction in actions at lawroequity, and whether the actions
are for monetary damages or for declaratory orrathaitable relief.

9.9.2. DEBARMENT OR SUSPENSION (GSA Section 9-40(%)).

The Superior Court shall have jurisdiction overaation between the University
and a person who is subject to a suspension ormeba proceeding, to
determine whether the debarment or suspensioraisdordance with the statutes
and regulations. The Superior Court shall have gurisdiction, in action at law
or in equity, and whether the actions are for dettay or other equitable relief.

9.9.3. ACTIONS UNDER CONTRACTS OR FOR BREACH OF CTORACT (GSA
Section 9-401.01(3)).
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The Superior Court shall have jurisdiction overation between the University
and a contractor, for cause of action which arniseter, or by virtue of, the
contract, whether the action is at law or in equitiiether the action is on the
contractor or for a breach of the contract, andthvrethe action is for monetary
damages or declaratory or equitable relief, bull fleesubject to Section 526
(Injunction) of the Code of Civil Procedure, andtaway be amended or re-
codified from time to time.

LIMITED FINALITY FOR ADMINIS | RATIVE DETERMINATIONS (GSA
Section 9-401.01(4)).

In any judicial action under this Section, factaalegal determinations by the
employees, agents, or other persons appointedebytiversity shall have no
finality and shall not be conclusive, notwithstarglany contract provision or
regulation, except to the extent provided in Sect425 (Authority to Resolve
Protested Solicitations and Awards) of the Guantifement Act. See also
Section 3.25. (Finality of Determinations) of thé&segulations.

GOVERNMENT CLAIMS ACT (GSA Section 9-401.6])

All actions permitted by this Section shall be cocted as provided in the
Government Claims Act.

TIME LIMITATIONS ON ACTIONS (SECTION 5481 OFHE GUAM
PROCUREMENT ACT) (GSA Section 9-402).

PRO'Il ESTED SOLICITATIONS AND AWARDS (GSAe&ion 9-402(1)).

Any action under Section 9.9.1. (Waiver of Sovandigmunity in Connection
with Contracts, Solicitation and Award of Contraaitthese Regulations shall be
initiated as follows:

1. Within thirty (30) working days after aggrieved gen knows or should
have known of the facts giving rise to the action;

2. Within fourteen (14) working days after receiptedfinal administrative
decision pursuant to Section 5425(c) (AuthorityResolve Protested
Solicitations and Awards, Decision) of the Guamdarement Act.

DEBARMENTS OR SUSPENSIONS FOR CAUSE (GSAtiBa 9-402(2)).

Any action under Section 5480(b) (Waiver of Sovgmdimmunity in Connection
with Contracts, Debarment or Suspension) of thenGReocurement Act shall be
commenced within six (6) months after receipt efdecision of the President
under Section 9.3.9. (Debarment or SuspensionéiPtbsident, Decision) of this
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ACTIONS UNDER CONTRACTS OR FOR BREACH OF KTRACT (GSA
Section 9-402(3)).

Any action commenced under Section 9.4. (Regulat®overning the Settlement
and Resolution of Contract and Breach of Contraxtt@versies) of this Chapter
shall be commenced within six (6) months of theedhé claim arose or within six
(6) months of the date the claimant knew or shbalte known that a claim existed
against the parties of Contract.
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CHAPTER 10.
COMPLIANCE WITH FEDERAL REQUIREMENTS
CHAPTER X
COMPLIANCE WITH FEDERAL REQUIREMENTS

Sectior

10.1. COMPLIANCE WITH FEDERAL REQUIREMENTS (GSA Sectio®4101).
10.1.1. FEDERAL FUNDS (GSA Section 10-101.01).

Where a procurement involves the expenditure adérildhssistance or contract
funds, or other federal funds as defined by Se@of the Organic Act of Guam
(48 U.S.C. 81423)), all persons within the Governhw Guam shall comply with
such federal law and regulations which are applécabhd which may be in conflict
with or may not be reflected in these Regulati®@exfion 5501, Federal Funds, of
the Guam Procurement Act).
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CHAPTER 11
ETHICSIN PUBLIC CONTRACTING
CHAPTER XI
ETHICSIN PUBLIC CONTRACTING
Section
11.1. DEFINITIONS OF TERMS USED IN THIS CHAPTER (GSA Siert 11-101).
1111, DEFINITIONS (GSA Sectior11-101.01).

1. Bona Fide Employe (GSA Section 11-101.01.1means employed by a
prospective contractor and subject to the prosgectintractor"
supervision and control as to the time, place,raadner of performanc
who neither exerts nor proposo exert improper influence to solicit
obtain UOG contracts. In determining whether a Haeemploymen
relationship exists, the following factors shoudmnsidere:

€) Whether the employment is continuous;

(b) Whether the person is subject to the sujsion and control of the
prospective contractor;

(© Whether the size of any contingent fee is reasenahilelation tc
the services performed,;
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(d)  Whether the method of payment of the contingenidee
customary in the trade; and

(e)  Whether the person is employed solely by the preispee
contractor.

Bona Fide Established Commercial Selling Ageii@8A Section
11-101.01.2) - means a business that neither exerfgroposes to exert
improper influence to solicit or obtain UOG contsadi determining
whether a business is a bona fide established corrahselling business,
the following factors should be considered:

(@)  Whether the business is one which has either beteredor a
considerable period of time or is presently a ga@iogcern and is
likely to continue as such;

(b)  Whether the business uses its own name and isatberad by
the customary indicia of the conduct of a regulssihess;

(c)  The degree to which the business' activities aectid toward
the solicitation of contracts of the University;

(d)  Whether the size of any contingent fee is reasenahlelation to
the services performed; and

(e)  Whether the method of payment to the contingenisfee

customary in the trade.

Business Employg& SA Section 11-101.01.3) - means a person, whethe
compensated or not, who performs personal serfacesbusiness.

EmployedGSA Section 11-101.01.4) - as defined in Secti@n 20.
(Definitions, Employee) of Chapter 1 (General Psamns) of UOG's
Procurement Regulations is hereinafter referreasttgovernment
employee". All UOG employees are considered govemiramployees.

As used throughout this Chapter, the term "govemramployee" shall
include:

@ A person elected to Territorial office;

(b) A non-elected person, whether appointed or selg¢btedgh a
personnel selection procedure, receiving a saages, or other
compensation from the Territory;
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(© A non-compensated or minimally compensated perdumis/
performing personal services for the Territory; and

(d) The term "government employee" does not includeragn who,
as an independent contractor, performs professisoigntific,
technical, or advisory services for a Territorigeacy or the
University and who receives a fee, honorarium,milar
consideration for the services performed.

5. Financial IntereiGSA Section 11-101.01.5) - as defined in Sectién
25. (Definitions, Financial Interest) of Chaptef@eneral Provisions) of
UOG's Procurement Regulations means:

(@ Ownership of any interest or involvement in anwtienship from
which, or as a result of which, a person within plast year has
received, or is presently or in the future entitiedeceive, more
than Two Thousand Five Hundred Dollars ($2,500)year, or its
equivalent;

(b) Ownership or such interest in any property or amsiress as may
be specified by the President; or

(© Holding a position in a business such as an offidieector,
trustee, partner, employee, or the like, or holding position of
management.

6. Gratuity(GSA Section 11-101.01.6) - as defined in Secti®n 28.
(Definitions, Gratuity) of Chapter 1 (General Psighs) of these
Regulations, means a payment, loan, subscriptibrarece, deposit of
money, services, or anything of more than nomiahle;, present or
promised, unless consideration of substantiallyaéqugreater value is
received. In this Chapter, a gratuity may includg tangible and
intangible benefit in the nature of gifts, favaestertainment, discounts,
passes, transportation, accommodation, hospitalitgffers of
employment. "Nominal value", as used in this défini of gratuity,
means actual worth or actual cost, whichever iatgrewhich does not
exceed $25 individually or cumulatively.

7. Immediate FamilyGSA Section 11-101.01.7) - as defined in Sectién
29. (Definitions, Immediate Family) of Chapter 1WDG's Procurement
Regulations means a spouse, children, parenthdosotind sisters.

11.2. STANDARDS OF CONDUCT (GSA Section 11-201).
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This Regulation prescribes the standards of confdugfovernment employees in
general, and establishes specific standards ofumbrior non-government
employees. Regulations governing standards of airidugovernment
employees as promulgated by the Civil Service Cauinin are made a part of
these Regulations as an Appendix to this Chapter.

STATEMENT OF POLICY (GSA Section 11-201.01)

Public employment is a public trust. It is the pglof the University to promote
and balance the objective of protecting governreagrity and the objective of
facilitating the recruitment and retention of pensel needed by the University.
Such policy is implemented by prescribing essestahdards of ethical conduct
without creating unnecessary obstacles to entguifdjc service.

UOG employees must discharge their duties impbrtal as to assure fair
competitive access to governmental procuremenéggyansible contractors.
Moreover, they should conduct themselves in sutia@aner as to foster public
confidence in the integrity of the University proement organization.

To achieve the purpose of this Chapter, it is d&dehat those doing business
with the University also observe the ethical stadsi@rescribed herein. (Section
5625 (Standards of Conduct, Statement of Policgh@Guam Procurement Act.)

GENERAL STANDARDS OF ETHICAL CONDUCT.

GENERAL ETHICAL STANDARDS FOR GOVERNMENT BRLOYEES
(GCA Section 5626(a)).

Any attempt to realize personal gain through pudfigployment by conduct
inconsistent with the proper discharge of the gowvemt employee's duties is a
breach of a public trust.

In order to fulfill this general prescribed stardlagovernment employees must
also meet the specific standards set forth in 8e£t6628 (Employee Conflict of
Interest) through Section 5633 (Use of Confidertifdrmation) of the Guam
Procurement Act (Section 5626 (General Standar@hital Conduct) of the
Guam Procurement Act).

GENERAL ETHICAL STANDARDS FOR NON-EMPLOYEESSA Section
11-202).

Any effort to influence any public employee to krledhe standards of ethical
conduct set forth in Section 5628 (Employee Confifdnterest) through
Section 5633 (Use of Confidential Information) lo€ tGuam Procurement Act is
also a breach of ethical standards.
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CLAUSE REGARDING GOVERNMENT EMPLOYEE AND RMER
GOVERNMENT EMPLOYEE ETHICAL STANDARDS (GSA
Section 11-202.02).

The following clause shall be conspicuously sethfar every contract and
solicitation therefore:

"REPRESENTATION REGARDING ETHICAL
STANDARDS FOR GOVERNMENT EMPLOYEES AND
FORMER GOVERNMENT EMPLOYEES

The bidder, offeror, or contractor represents ithads not knowingly influenced
and promises that it will not knowingly influencggavernment employee to
breach any of the ethical standards set forth tickerll (Ethics in Public
Contracting) of the Guam Procurement Act and ingidrall (Ethics in Public
Contracting) of the University of Guam Procurem@agulations."

CRIMINAL SANCTIONS (GSA Section 11-203).

To the extent that violations of the ethical staddaf conduct set forth in this
Chapter constitute violations of Title 9 Guam Cédmotated (Crimes and
Corrections), they shall be punishable as provitiedein. Such sanctions shall be
in addition to the civil remedies set forth in thikapter (Section 5627 (Criminal
Sanctions) of the Guam Procurement Act).

CONFLICT OF INTEREST (GSA Section 11-204).

GOVERNMENT EMPLOYEE CONFLICT OF INTEREST $8 Section
11-204).

CONFLICT OF INTEREST (GSA Section 11-20%(
It shall be a breach of ethical standards for aswegnment employee to

participate directly or indirectly in a procuremevtien the government
employee knows that:

1. The government employee or any member of the gavenhemployee's
immediate family has a financial interest pertagnio the procurement;

2. A business or organization in which the governneenployee, or any
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member of the government employee's immediate yaimés a financial
interest pertaining to the procurement; or

3. Any other person, business, or organization witlormvlthe government
employee or any member of the government employme®diate family
is negotiating or has an arrangement concerningpeive employment
is involved in the procurement.

FINANCIAL INTEREST IN A BLIND TRUST (GS/ection 11-204(2)).

Where a government employee or any member of thergment employee's
immediate family holds a financial interest in abltrust, the government
employee shall not be deemed to have a conflicttefest with regard to matters
pertaining to that financial interest, providedtttisclosure of the existence of the
blind trust has been made to the Civil Service Cisaion.

DISCOVERY OF ACTUAL OR POTENTIAL CONFLICDF INTEREST,
DISQUALIFICATION, AND WAIVER (GSA Section 11-204(3)

Upon discovery of an actual or potential conflittraerest, a government
employee shall promptly file a written statementlisqualification and shall
withdraw from further participation in the transaatinvolved. The government
employee may, at the same time, apply to the Geilvice Commission in
accordance with Section 5676(c) (Ethics Commisaigaiver) of the Guam
Procurement Act for an advisory opinion as to wheher participation, if any,
the government employee may have in the transaction

NOTICE (GSA Section 11-204(4)).
Notice of this prohibition shall be provided in aotance with regulations
promulgated by the Civil Service Commission (Set8628(d) (Employee
Conflict of Interest, Notice) of the Guam Procureinact).

DEFINITIONAL CROSS-REFERENCES (GSA Sectidn204.01).

The following terms used in Subsection 11.5.1. @oment Employee
Conflict of Interest) are defined in the followiggctions of these Regulations:

1. "Financial interest," as defined in Section 1.9. @finitions, Financial
Interest); and

2. "Immediate family," as defined in Section 1.9. @efinitions,
Immediate Family).

APPLICATION FOR A WAIVER OF PROHIBITION AGINST CONFLICT
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OF INTEREST (GSA Section 11-204.04).
11.5.3.1. GRANT OR DENIAL OF WAIVER (GSA Section-PD4.04.2).

Under Section 5676(c) (Ethics Commission, Waivéthe Guam Procurement
Act, on written request of a government employeeGivil Service Commission
may grant a government employee or the Presidepnignaant a contractor a
written waiver of the conflict of interest and graermission to proceed with the
transaction to such extent and upon such termsamditions as may be
specified. Such waiver and permission may be gdanteen the interests of the
University so require or when the ethical confiicinsubstantial or remote. Prior
to granting or denying a waiver, the Civil Servidemmission with regard to
government employees and the President with regaactontractor, shall make
such investigation as it may deem appropriate amdhnis not in violation of the
government employee's or the contractor's righteilgges, and immunities.
Factors to be considered by the Civil Service Cossian or the President when
determining whether to grant a waiver shall inctude

1. The degree of involvement of the government emp@ayea contractor in
the particular procurement;

2. The size and character of the financial intereshefgovernment
employee or a member of such employee's immediatéyf or a
contractor which relates to the particular procueetm

3. The likelihood of the appearance of impropriety;

4, The availability of suppliers or contractors, ifyamwith which a contract
would not present conflict; and

5. The extent to which the University's interest Wil affected by a waiver.
11.6. DISCLOSURE OF BENEFIT FROM CONTRACT (GSA Sect11-205).
11.6.1. GOVERNMENT EMPLOYEE DISCLOSURE REQUIREMENTGSSA Section
11-205.01).
11.6.1.1. DISCLOSURE OF BENEFIT RECEIVED FROM CONART (GSA Section
11-205.03).

Any government employee who has, or obtains angfiidhom, any Territorial
contract with a business in which the governmenileyee has a financial
interest shall report such benefit to the Civilvsga Commission; provided,
however, that this Section shall not apply to aiem with a business where the
government employee's interest in the businesbédes placed in a disclosed
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blind trust.
FAILURE TO DISCLOSE BENEFIT RECEIVED (GCRection 5629(b)).

Any government employee who knows or should hawknof such benefit, and
fails to report such benefit to the Civil Servicerimission is in breach of the
ethical standards of this Section.

NOTICE (GCA Section 5629(c)).

Notice of this requirement shall be provided in@dance with regulations
promulgated by the Civil Service Commission.

DEFINITIONAL CROSS-REFERENCE (GSA Sectidi205.01.1).

The term "Financial Interest” is defined in Sectiof. 25. (Definitions, Financial
Interest) of Chapter 1 (General Provisions) of ¢neegulations.

GRATUITIES AND KICKBACKS AND FAVORS (GSA Seion 11-206).

GRATUITIES (GSA Section 11-206(1)).

It shall be a breach of ethical standards for arg@n to offer, give, or agree to
give any government employee or former governmenleyee, or for any
government employee or former government emplogesmlicit, demand, accept,
or agree to accept from another person, a graduign offer of employment in
connection with any decision, approval, disapproretommendation, preparation
of any part of a program requirement or a purchegaest, influencing the
content of any specification or procurement stathdaandering of advice,
investigation, auditing, or in any other advisoapacity in any proceeding or
application, request for ruling, determination,miar controversy, or other
particular matter, pertaining to any program regjumient or a contract or
subcontract, or to any solicitation or proposaléfer.

KICKBACKS (GSA Section 11-206(2)).
It shall be a breach of ethical standards for ayment, gratuity, or offer or
employment to be made by or on behalf of a subaotdr under a contract to the

prime contractor or higher tier subcontractor or parson associated therewith,
as an inducement of the award of a subcontraatdaro

CONTRACT CLAUSE (GSA Section 11-206(3)).

The prohibition against gratuities and kickbackd tavors to the University
prescribed in this Section shall be conspicuoustyarth in every contract and
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solicitation therefor.
FAVORS TO THE University (GCA Section 568))(

For purposes of this Section, a favor is anythinguding raffle tickets, of more
than de minimus value and whether intended fop#rsonal enjoyment of the
receiver or for the University or organization ihiah they are employed or for
any person, association, club or organization aasmttherewith or sponsored
thereby. It shall be a breach of ethical standfodany person who is or may
become a contractor, a subcontractor under a atritrahe prime contractor or
higher tier contractor, or any person associatetethith, to offer, give or agree to
give any employee or agent of the University ordoy employee or agent of the
University to solicit or accept from any persoreatity or agent thereof, a favor or
gratuity on behalf of the University whether or sath favor or gratuity may be
considered a reimbursable expense of the Univedityng the pendency of any
matter related to the procurement including comtpacformance and warranty
periods.

DEFINITIONAL CROSS-REFERENCE (GSA Sectidi206.01).

The following terms used in this Section are defiimethe following Sections of
the President Procurement Regulations:

1. "Gratuity" as defmed in Section 1.9. 28. (Defmispratuity); and
2. "Purchase request" as defmed in Section 1.9. 3nfllions, Purchase
Request).

GRATUITIES PROHIBITION (GSA Section 11-208).
BREACH (GSA Section 11-206.02.1).

It is a breach of Section 11.7.1. (Gratuities aftkBacks and Favors, Gratuities)
of these Regulations:

1. For any person to offer, give, or agree to give goyernment employee
or former government employee a gratuity or offeermployment; or

2. For any government employee or former governmemi@yae to solicit,
demand, accept, or agree to accept a gratuity offanof employment;
provided that the gratuity or offer of employmestn relation to a
particular matter in accordance with Subsectio7.612. (Relationship of
Gratuity) of this Section, and pertains to any pangs requirement,
contract, subcontract, or solicitation or propdbatefor.
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RELATIONSHIP OF GRATUITY (GSA Section 206.02.2).
The gratuity or offer of employment must be madeeiation to any proceeding
or application, request for a ruling, determinaticlaim or controversy, or other
particular matter, to constitute a breach, ancdbmection with any:

1. Decision;

2. Approval,

3. Disapproval;

4. Recommendation;

5. Preparation of any part of a program requiremerat purchase request;

6. Action to influence the content of any specificaar procurement
standard;

7. Rendering of advice;

8. Investigation;

9. Auditing; or
10. Other advisory capacity.
FAMILY (GSA Section 11-206.02.3).

This prohibition extends to the giving of gratuti® anyone on the government
employee's or former government employee's bebalf as a member of the
government employee's immediate family.

WHEN PROHIBITION AGAINST GRATUITIES NOT ARRCABLE (GSA
Section 11-206.03).

Section 11.7.1. (Gratuities and Kickbacks and Fav@ratuities) of these
Regulations does not prohibit:

1. The solicitation or acceptance of anything ohetary value from a
friend, parent, spouse, child, or other close irgdatvhen the
circumstances make it clear that the motivatiortHertransaction is
unrelated to any procurement or program requirenvéhtthe University
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and is based upon a personal or family relationship

2. The patrticipation in the activities of, or the gut@nce of an award for, a
meritorious public contribution or achievement frarcharitable,
religious, professional, social, or fraternal origation, or from a non-
profit educational, recreational, public serviceciwic organization;

3. Acceptance only on current customary terms or fieasf a loan from a
bank or other financial institution for proper amglial activities of
government employees, such as home mortgage loans;

4, Acceptance of unsolicited advertising productsronmtional material,
such as pens, pencils, note pads, calendars, Bedigms under nominal
value as described in Section 11.1.1.6. (Defingtjdbratuity) of this
Chapter.

PAYMENT OF A KICKBACK (GSA Section 11-208.0
The prohibition against kickbacks set forth in 8sctl1.7.2. (Gratuities and
Kickbacks and Favors, Kickbacks) of these Reguhatipplies whether a
kickback is made prior to or after the award of@& contract or order.

CONTRACT CLAUSE (GSA Section 11-206.05).

The following clause shall be conspicuously sethfar every contract and
solicitation therefor:

"REPRESENTATION REGARDING GRATUITIES,
KICKBACKS AND FAVORS

The bidder, offeror, or contractor represents ithads not violated, is not
violating, and promises that it will not violateetprohibition against gratuities
and kickbacks and favors set forth in Section 1{Gratuities and Kickbacks and
Favors) of the President Procurement Regulations."

CONTINGENT FEES (GSA Section 11-207).

PROHIBITION AGAINST CONTINGENT FEES (GSA@&®n 11-207.01).

This Section is quoted from Section 5631 (Prolobithgainst Contingent Fees)
of the Guam Procurement Act.
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CONTINGENT FEES (GSA Section 11-207.01(1)

It shall be a breach of ethical standards for a@eto be retained, or to retain a
person, to solicit or secure a UOG contract upoeegent or understanding for a
commission, percentage, brokerage, or contingentefecept for retention of bona
fide employees or bona fide established commeseidihg agencies for the
purpose of securing business.

REPRESENTATION OF CONTRACTOR (GSA Sectldn207.01(2)).

Every person, before being awarded a UOG contshel| represent in writing,
that such person has not retained anyone in waolatf Subsection 11.8.1.1.
(Contingent Fees) of this Section. Failure to doaustitutes a breach of ethical
standards.

CONTRACT CLAUSE (GSA Section 11-207.0L(3)

The representation prescribed in Subsection 12.8Representation of
Contractor) of this Section shall be conspicuosstyforth in every contract and
solicitation thereof.

DEFINITIONAL CROSS-REFERENCES (GSA Sectidn207.01).

The following terms used in this Section are defimeSection 11.1.1.
(Definitions) of these Regulations.

1. "Bona fide employee" as defmed in Section 11.1(D#finitions, Bona
Fide Employee);

2. "Bona fide established commercial selling agensytiefined in Section
11.1.1.2. (Definitions, Bona Fide Established Conmuiad Selling
Agency); and

3. "Business employee" as defmed in Section 11.1(D&mitions,
Business Employee).

INFLUENCE PEDDLING (GSA Section 11-207.02).
The prohibition in Section 11.8.1.1. (Prohibitiogainst Contingent Fees,
Contingent Fees) of these Regulations covers inflegeddling and particularly

that which might occur when a former UOG officiahired on contingent basis
by a business seeking UOG contracts.
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RELATIONSHIP OF COMMERCIAL SELLING BUSINESSTO THE
PROSPECTIVE CONTRACTOR (GSA Section 11-207.03).

The relationship between a bona fide establishethuercial selling business and
the prospective contractor should be charactebgetie following:

1. The fees charged by the business are commenstitatdhenature and
extent of the business' services actually rend@réae prospective
contractor;

2. The business has adequate knowledge of the sugmlyice or

construction item of the prospective contractorahht represents to
judge whether the item may be able to meet the éfgity's
requirements; and

3. The relationship between the business and the @ctigp contractor is or
is contemplated to be continuing.

IMPROPER INFLUENCE (GSA Section 11-207.04)

A business employee or commercial selling busishssild be conclusively
presumed not to be bona fide if the President detes that improper influence
has been or is being used to secure a UOG contract.

SOLICITATION CLAUSE (GSA Section 11-207)05

Every solicitation for a supply, service, or constion item shall conspicuously
set forth the following provision to be completediaubmitted with every
prospective contractor's bid or proposal:

"PROSPECTIVE CONTRACTOR'S
REPRESENTATION REGARDING CONTINGENT FEES

The prospective contractor represents as partabf sontractor's bid or proposal
that such contractor has/has not (circle applicalolel or words) retained any
person or agency on a percentage, commissionher obntingent arrangement to
secure this contract."

INFORMATION ON CONTINGENT FEES (GSA Sectitt1-207.06).
Any prospective contractor who has completed thas# set forth in Section

11.8.6. (Solicitation Clause) in the affirmativedaa the apparently successful
bidder or offeror shall submit the following infoation:
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1. The full name and business address of the lasimeperson retained, and
the type of business organization;
2. The relationship of the business or personagtiospective contractor;
3. The terms of the retention agreement or coguoh agreement;

4, If such person is a business employee:
€) The duration of employment;

(b) Whether that employee is on the contractor's phfwmolpurposes
of social security and federal or local incomewuathholding; and

(©) Whether that employee represents other businessesf o, the
names and addresses of such businesses;

5. Whether the business or person represents dlspgxtive contractor on:
€) Both government and commercial business;
(b) Only government business; or
(©) Only the present contract;

6. The extent of the duties of the business orgmerand

7. The duration the business or person has beexgeddn a particular type
of work and has performed this type of work for doatractor.

11.8.8. CONTRACT CLAUSE (GSA Section 11-207.07).

The following clause shall be conspicuously sethfar every contract and
solicitation therefor:

"REPRESENTATION REGARDING CONTINGENT FEES

The contractor represents that it has not retaangelson to solicit or secure a
UOG contract upon an agreement or understanding dommission, percentage,
brokerage, or contingent fee, except for reteritimona fide employees or bona
fide established commercial selling agencies ferphrpose of securing
business."
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11.9. EMPLOYMENT PROHIBITIONS AND RESTRICTIONS (GS3ection
11-208).
11.9.1. RESTRICTIONS ON EMPLOYMENT OF PRESENT ANDRMER

GOVERNMENT EMPLOYEES (GSA Section 11-208.01).

This Section is quoted from Section 5632 (Restittion Employment of Present
and Former Employees) of the Guam Procurement Abtmodifications as it
pertains to the University.

11.9.1.1. CONTEMPORANEOUS EMPLOYMENT PROHIBITED (&Section
11-208.01).

Except as may be permitted by Regulations purdoafitle 5 GCA or pursuant to
Title 4 GCA, or rulings of the Civil Service Commisn pursuant to Title 5 GCA,
it shall be a breach of ethical standards for aaegnment employee who is
participating directly or indirectly in the procunent process to become or be,
while such a government employee, the governmept@me of any person
contracting with the governmental body by whomdbgernment employee is
employed. Notice of this provision shall be in adamce with regulations
promulgated by the Civil Service Commission.

11.9.1.2. RESTRICTIONS ON FORMER GOVERNMENT EMPLOKE IN MATTERS
CONNECTED WITH THEIR FORMER DUTIES (GSA Section 208.01(1)).

1. Permanent Disqualification of Former Governntemiployee Personally
Involved in a Particular Matter. It shall be a lule®f ethical standards
for any former government employee knowingly toast principal, or
as an agent for anyone other than the Universitgpnnection with any:

(@) Judicial or other proceeding, application, reqdiestuling, or
other determination;

(b) Contract;

(c) Claim; or

(d) Charge or controversy

in which the government employee participated patp and
substantially through decision, approval, disapptorecommendation,
rendering of advice, investigation, or otherwisdle/a government

employee, where the University is a party or hdsect and substantial
interest.
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2. One Year Representation Restriction Regardintievtafor Which a

Former Government Employee was Officially Respdesilh shall be a
breach of ethical standards for any former goventramployee, within
one (1) year after cessation of the former govemramployee's official
responsibility, knowingly to act as principal, & an agent for anyone
other than the University, in connection with any:

(@  Judicial or other proceeding, application, reqdiest ruling,
determination;

(b)  Contract;
(c) Claim; or
(d)  Charge or controversy;

in matters which were within the former governmemiployee's official
responsibility, where the University is a partyhas a direct or substantial
interest.

DISQUALIFICATION OF BUSINESS WHEN A GORMENT EMPLOYEE
HAS A FINANCIAL INTEREST (GSA Section 11-208.01(2))

It shall be a breach of ethical standards for @ness in which a government
employee has a financial interest knowingly toaeca principal, or as an agent for
anyone other than the University, in connectiornity:

1. Judicial or other proceeding, application, reqdiesa ruling, or other
determination;

2. Contract;
3. Claim; or
4. Charge or controversy;,

in which the government employee either participatersonally and substantially
through decision, approval, disapproval, recommeoathe rendering of advice,
investigation, or otherwise, or which is the subjgfche government employee's
official responsibility, where the University igparty or has a direct and
substantial interest.

SELLING TO THE UNIVERSITY AFTER TERMINADN OF
EMPLOYMENT IS PROH1BI I'ED (GSA Section 11-208.0})3
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It shall be a breach of ethical standards for anmé&r government employee,
unless the former government employee's last arsalatly did not exceed
$12,000, to engage in selling or attempting to sgfiplies, services other than
personal services, or construction to the Univeffsit ninety (90) calendar days
following the date employment ceased.

The term "Sell" as used herein means:
1. Signing a bid, proposal, or contract;

2. Negotiating a contract, contracting any governnagnployee for the
purpose of obtaining, negotiating, or discussinangfes in specifications,
price, cost allowances, or other terms of a cohteattling disputes
concerning performance of a contract; or

3. Any other liaison activity with a view toward th&imate consummation
of a sale although the actual contract, therefersyubsequently negotiated
by another person.

This Section, however, is not intended to precladermer government employee
from accepting employment with private industryetpbecause the former
government employee's employer is a contractor thithUniversity, nor shall a
former government employee be precluded from sgraga consultant to this
University.

PERMANENT DISQUALIFICATION OF FORMER GOVERWENT
EMPLOYEE (GSA Section 11-208.02).

PERSONAL AND SUBSTANTIAL PARTICIPATION (&A Section
11-208.02.1).
For the government employee to have "participatrdgnally and substantially"
in a matter, such employee's involvement must baem more than merely
ministerial in nature. Factors to be consideredatermining personal and
substantial participation of a former governmenpkayee while a government
employee shall include but are not limited to:

1. The former government employee's degree of invoérdrim the
particular matter;

2. The degree of involvement of the former governneenployee with a
subordinate who had substantial participation érttatter;
3. The effect or appearance of the involvement ofdheer government

employee; and
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4, The relative time spent on the particular mditethe former government
employee.

MATTER MUST BE A PARTICULAR MATTER INVOLYNG
IDENTIFIABLE PARTIES (GSA Section 11-208.02.2).

The activities listed in Section 11.9.1.2. 1. (Retbns on Employment of
Present and Former Government Employees, PermBsialification of
Former Government Employee Personally Involved Ragicular Matter) of
these Regulations generally describe matters ielwisisues are defined and
parties are identified, such as specific proceeslaftgcting the legal rights of
parties, or isolated transactions or related dettmnsactions between
identifiable parties.

Matters of general application, such as regulagioth policy formulation, are not
intended to be covered under those activitiesdisteder Section 11.9.1.2. 1.
(Restrictions on Employment of Present and Fornmre@ment Employees,
Permanent Disqualification of Former Government Exyge Personally Involved
in a Particular Matter). Therefore, only a partiguinatter involving an identifiable
party or parties is subject to the permanent pitbibset forth under Section
11.9.1.2. 1. (Restrictions on Employment of Pres@t Former Government
Employees, Permanent Disqualification for Formev&oment Employee
Personally Involved in a Particular Matter).

THE SAME PARTICULAR MATTER MUST BE INVOLED (GSA Section
11-208.02.3).

The prohibition set forth in Section 11.9.1.2.Re¢trictions on Employment of
Present and Former Government Employees, PermBimmialification of
Former Government Employee Personally Involved Ragticular Matter) of
these Regulations applies only with regard to tlsasee particular matters in
which the former government employee participatedanally and substantially
while a government employee. In determining whetver particular matters are
the same, the following factors should be considtere

1. The factual basis of the matters;

2. The relationship of the issues involved in eachtenat

3. The identity of the parties involved in each matserd

4, The continued existence of an important UOG interes

ONE YEAR RESTRICTION FOR A FORMER GOVERNMEMMPLOYEE
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(GSA Section 11-208.03).
OFFICIAL RESPONSIBILITY (GSA Section 10803.1).

1. Definitions. Section 5601(h) (Definitions, OfficiRlesponsibility) of the
Guam Procurement Act, which defines "official resgibility" is

guoted in Section 1.9. 33. (Definitions, Officiaé$ponsibility) of
these Regulations.

2. Scope. The scope of a government employee's dffesa@onsibility is
determined by the Territory's statutes, regulatierscutive orders, case
law, or job descriptions, or may result from thefial delegation of
another government employee's duties.

3. Requirement That Matters Have Been Actually Pendmgrder for a
matter to have been within a former government eggd's official
responsibility, it must have in fact been assigteedr under consideration
by persons under the former government employdfsad
responsibility.

ONE YEAR RESTRICTION (GSA Section 11-2082).

The one year restriction set forth in Section 1112.2. (Restrictions on
Employment of Present and Former Government EmpkyRestrictions on
Former Government Employees in Matters Connectéd Tieir Former Duties)
of the President Procurement Regulations is meadtom the time the former
government employee's official responsibility ended particular matter.

DISQUALIFICATION OF A BUSINESS (GSA Sectidri-208.04).

PERSONAL AND SUBSTANTIAL PARTICIPATION (8A Section
11-208.04.1).

"Personal and substantial participation" is disedsa Section 11.9.2.1.
(Permanent Disqualification of Former Governmenipliyee, Personal
and Substantial Participation) of this Chapter.

OFFICIAL RESPONSIBILITY (GSA Section 10804.2).

Section 5601(h) (Definitions, Official Responsityi)i of the Guam Procurement
Act, which defines "official responsibility", is gted in Section 1.9. 33.
(Definitions) and is discussed in Section 11.9.@he Year
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Restriction for a Former Government Employee, @fiResponsibility) of this
Chapter.

DETERMINATION OF BUSINESS KNOWLEDGE (GS2ection 11-208.04.3).

In ascertaining whether a business has knowledgeatbovernment employee has
a financial interest in that business for the pagoof applying the prohibition in
Section 11.9.1.3. (Restrictions on Employment @sEnt and Former
Government Employees, Disqualification of a

Business When a Government Employee Has a Findntéaést) of these
Regulations, the factors to be considered shoulddie the following:

1. The size of the business;

2. The percentage of ownership in the business bgdlkernment
employee;

3. The nature of the dealings of the government engglayith the business

regarding such government employee's financiatesteand
4, Such other evidence as may be relevant and material

PROHIBITION AGAINST SELLING TO THE UNIVERSY (GSA Section
11-208.05).

APPLICABILITY (GSA Section 11-208.05.1).

Section 11.9.1.4. (Restrictions on Employment @sEnt and Former
Government Employees, Selling to the UniversityeAffermination of
Employment is Prohibited) of these Regulationshiluits a former government
employee whose annual salary exceeded $12,000skedtimg or attempting to sell
to any governmental body of the Territory withimety (90) calendar days
following the date employment ceases. This proioibiapplies to any present or
former UOG employee.

"SELL" DEFINED (GSA Section 11-208.05.2).
Section 11.9.1.4. (Restrictions on Employment @sEnt and Former
Government Employees, Selling to the UniversityeAffermination of

Employment is Prohibited) of these Regulationsindsf"sell" for the purpose of
prohibiting selling to the University to mean:
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1. Signing a bid, proposal or contract;
2. Negotiating a contract;
3. Contracting any government employee for the purpdsdbtaining,

negotiating, or discussing changes in specificatipnice, cost
allowances, or other terms of a contract;

4, Settling disputes concerning performance of a eatitand

5. Any other liaison activity with a view toward théiimate consummation
of a sale although the actual contract therefeubsequently negotiated
by another person.

Requests for information are not included withie tarm "Sell".

EMPLOYMENT WITH A TERRITORIAL CONTRACTOR RBTOR (GSA Section
11-208.06).

The ninety (90) calendar days prohibition agaie#itrey contained in Section
11.9.1.4. (Restrictions on Employment of Presedtlarmer Government
Employees, Selling to the University After Terminatof Employment is
Prohibited) of these Regulations shall not proralfibtrmer government employee
from obtaining employment with a contractor, butlsgovernment employee
shall not sell to the University as defined in 8attl1.9.5.2. (Prohibition Against
Selling to the University, "Sell" Defined).

USE OF CONFIDENTIAL INFORMATION (GSA Sectidri-209).

It shall be a breach of ethical standards for aweghment employee or former
government employee knowingly to use confidentifdimation for actual or
anticipated personal gain, or for the actual oicgrdted personal gain of any
other person (quoted from Section 5633 (Use of idenfial Information) of the
Guam Procurement Act).

CIVIL AND ADMINISTRATIVE REMEDIES AGAINST GOERNMENT
EMPLOYEES WHO BREACH ETHICAL STANDARDS (GSA Sectidi-301).

EXISTING REMEDIES NOT IMPAIRED (GCA Seati®650(a)).

Civil and administrative remedies against governneemployees which are
in existence on the effective date of these Reiguiatshall not be impaired.

SUPPLEMENTAL REMEDIES (GCA Section 5650(b)
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In addition to existing remedies for breach of ¢fl@ical standards of this Chapter
or Regulations promulgated hereunder, the Civil8erCommissions may, in
connection with government employees of the Uniteecf Guam, direct the
appointing authority to issue any one or more efftilowing:

1. Oral or written warnings or reprimands;
2. Suspension with or without pay for specified pesiofitime; and
3. Termination of employment;

but the Civil Service Commission members who maaid secommendation shall
not sit upon any appeal from the resulting advactimn and the Governor shall
appoint members pro tempore, without the consethieof egislature, to hear such
appeals.

RIGHT TO RECOVER FROM GOVERNMENT EMPLOYBRRALUE
RECEIVED IN BREACH OF ETHICAL STANDARDS (GCA Sectio5650(c)).

The value of anything received by a government eyga in breach of the ethical
standards of this Chapter or Regulations promutbaggeunder shall be
recoverable by the Territory as provided in Secti6B2 (Recovery of Value
Transferred or Received in Breach of Ethical Stasg)eof the Guam Procurement
Act.

DUE PROCESS (GCA Section 5650(d)).

All procedures under this Section shall be in adance with existing law and
regulations regarding adverse actions and goverhamployee discipline
promulgated pursuant to Title 4 Guam Code Annotated

CIVIL AND ADMINISTRATIVE REMEDIES AGAINST NON-EMPLOYEES
WHO BREACH ETHICAL STANDARDS (GSA Section 11-302).

This Section 11.12. (Civil and Administrative RenedAgainst Non-Employees
Who Breach Ethical Standards) is quoted from Sedigb1 (Civil and
Administrative Remedies Against Non-Employees WheaBh Ethical
Standards) of the Guam Procurement Act, but mallifiespecify UOG
references.

EXISTING REMEDIES NOT IMPAIRED (GSA Seatid1-302(1)).
Civil and administrative remedies against non-eiygds which are in existence

on the effective date of these Regulations shalbrampaired.
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SUPPLEMENTAL REMEDIES (GSA Section 11-30)2(
In addition to existing remedies for breach of ¢fl@ical standards of this Chapter

or Regulations promulgated hereunder, the Presidenbnnection with non-
employees, may impose any one or more of the fatigw

1. Written warnings or reprimands;
2. Termination of transactions; and
3. Debarment or suspension from being a contractsulocontractor under

UOG contracts.

RIGHT TO RECOVER FROM NON-EMPLOYEE VALUERBRNSFERRED IN
BREACH OF ETHICAL STANDARDS (GSA Section 11-302(3))

The value of anything transferred in breach ofetiécal standards of this Chapter
or Regulations promulgated hereunder by a non-eyaplshall be recoverable by
the University as provided in Section 5652 (RecpwérvValue Transferred or
Received in Breach of Ethical Standards) of therG®aocurement Act as quoted
in Section 11.13. (Recovery of Value Transferre®Received in Breach of Ethical
Standards) of these Regulations.

RIGHT OF THE UNIVERSITY TO DEBAR OR SUSPENGSA Section
11-302(4)).

Debarment or suspension may be imposed by thedérgsn accordance with the
procedures set forth in Section 9.3.1. (Authomtyebar or Suspend) of these
Regulations for breach of the ethical standardhisfChapter, provided that such
action may not be taken without the concurrendd®fAttorney General.

DUE PROCESS (GSA Section 11-302(5)).

All procedures under this Section shall be in adance with the Administrative
Adjudication Law.

RECOVERY OF VALUE TRANSFERRED OR RECEIVED BREACH OF
ETHICAL STANDARDS (GSA Section 11-303).

This Section 11.13. (Recovery of Value TransfeoeReceived in Breach of
Ethical Standards) is quoted from Section 5652 ¢Rexy of Value Transferred or
Received in Breach of Ethical Standards) of the&@ment Act with the
insertion of UOG for Territory.
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GENERAL PROVISIONS (GSA Section 11-308(1)

The value of anything transferred or received eelh of the ethical standards of
this Chapter or Regulations promulgated hereunger ¢gpovernment employee or
non-employee may be recovered from both the goventemployee and non-
employee.

RECOVERY OF KICKBACKS BY THE UNIVERSITY (8A Section
11-303(2)).

Upon a showing that a subcontractor made a kickb@aekprime contractor or a
higher tier subcontractor in connection with theaedvof a subcontract or order
thereunder, it shall be conclusively presumed tiraiamount thereof was
included in the price of the subcontract or orded altimately borne by the
University and will be recoverable hereunder frdm tecipient. In addition, said
value may also be recovered from the subcontrawéding such kickbacks.
Recovery from one offending party shall not preeluelcovery from other
offending parties.

ETHICS ENFORCEMENT (GSA Section 11-401).

ETHICS: NON-EMPLOYEES (GSA Section 11-41).
In addition to the authority and duties of the Rtest, such officer is hereby
given the functions required under this Chaptehwégard to non-employees and
the Civil Service Commission is hereby given thections required with regard

to government employees.

This Section 11.14.1. (Ethics: Non-Employees) istgd from Section 5675
(Ethics: Non-Employees) of the Guam Procurement Bt modified for UOG.

ETHICS COMMISSION (GSA Section 11-401.01.1

This Section 11.14.2. (Ethics Commission) is qudtech Section 5676 (Ethics
Commission) of the Guam Procurement Act with seatibns to the University.

REGULATIONS (GSA Section 11-401.01.1(a))

The Civil Service Commission shall promulgate ratjahs to implement this
Chapter with regard to government employees. Thsikent shall promulgate
regulations to implement this Chapter with regarddn-employees, contractors
and subcontractors and the President shall do accordance with the applicable
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provisions of the Administrative Adjudication Lawthis Territory.
ADVISORY OPINIONS (GSA Section 11-401Xh)).

On written request of government employees, thd Service Commission may
render written advisory opinions regarding the appateness of the course of
conduct to be followed in proposed transactiong FPresident may render such
opinions to contractors regarding the appropriaeré the course of conduct to
be followed by the contractors in proposed trarigast Such requests and
advisory opinions must be duly published in the neaiin which regulations of
this University are published. Compliance with riegunents of a duly
promulgated advisory opinion of the Civil Servicerimission or President shall
be deemed to constitute compliance with the etlsigalidards of this Chapter.

WAIVER (GSA Section 11-401.01.1(c)).

On written request of a government employee, tlvd Service Commission may
grant a government employee, or the President maayt @ contractor, a written
waiver from the application of Section 11.5.1. (@mment Employee Conflict of
Interest) and grant permission to proceed withtdwesaction to such extent and
upon such terms and conditions as may be spec8igch waiver and permission
may be granted when the interests of the Univessitsequire or when the ethical
conflict is insubstantial or remote.

APPEAL OF DECISIONS (GSA Section 11-402p1

This Section 11.14.3. (Appeal of Decisions) is g@ddrom Section 5677 (Appeal
of Decisions) of the Guam Procurement Act with #jmtions to the University.

GENERAL (GSA Section 11-401.01.2(a)).

Except as provided under Subsections 11.14.3.hdDeent or Suspension) and
11.14.3.3. (Appeal from Decision of Civil Servicer@mission) of this
Section, a decision of the President under Seé&ibd. (Time Limitations
on Actions) of these Regulations shall be

reviewable in accordance with the Administrativgudication
Law of this Territory. The opinions of the Civil &ce Commission shall
be reviewable in the same manner, but only in cotiore with their duty
to render opinions.

DEBARMENT OR SUSPENSION (GSA Sectior4D1-.01.2(b)).
A decision of the President regarding debarmestispension under Section
9.3.1. (Authority to Debar or Suspend) of theselapns shall be reviewable as
provided in Section 9.3.1. (Authority to Debar arsBend) of these Regulations.

Page XI-25



11.14.3.3.

University of Guam - Procurement Regulations
Chapter 11

APPEAL FROM DECISION OF CIVIL SERVICE GMISSION (GSA Section
11-401.01.2(c)).

An appeal from the decision of the Civil Servicen@oission under Section 11.11.
(Civil and Administrative Remedies Against GovermmEmployees Who Breach
Ethical Standards) of this Chapter shall be taleforle members, either permanent
or pro tempore, who had no part in the decisiondpappealed from in accordance
with the rules of the Civil Service Commission gmieg adverse actions in
general. Further review by the Superior Court, whmrmitted, shall be pursuant
to the provisions of Title 4 GCA.
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APPENDIX

CHAPTER 11

REGULATIONS GOVERNING GOVERNMENT
OF GUAM EMPLOYEES ETHICS IN PUBLIC CONTRACTING AS
PROMULGATED BY THE CIVIL SERVICE COMMISSION

REGULATIONS GOVERNING GOVERNMENT
OF GUAM EMPLOYEES ETHICS IN PUBLIC CONTRACTING AS
PROMULGATED BY THE CIVIL SERVICE COMMISSION

RESOLUTION CSC-002-84

BE IT RESOLVED BY THE CIVIL SERVICE COMMISSION:

WHEREAS, Public Law 16-124 created the Guam Prouoerg Act and
established ethical standards for Government ohGemployees involved in
public contracting or the procurement or dispo$aupplies, services, or
construction; and

WHEREAS, Chapter 11 of the Guam Procurement Adgdeasges the Civil
Service Commission as the Ethics Commission foreGawent of Guam
employees, and mandates the Commission to estaltshdopt regulations for
enforcement of the ethical standards; and

WHEREAS, the Civil Service Commission, in conjunatiwith the General
Services Agency, conducted a public hearing orptbposed regulations on
June 13, 1984; and

WHEREAS, the proposed regulations are ready foptholo;

NOW, THEREFORE, BE IT RESOLVED, that the Civil Seer Commission
hereby duly adopts the attached document entli@ayernment of Guam Guam
Procurement Act Chapter 11 Ethics Regulations".

DULY AND REGULARLY ADOPTED THIS 19th DAY OF JUNE, 984.
s/ /sl

VICENTE P. PEREZ JUNE S. REGALDO
Chairperson Vice Chairperson



/s/
WILLIS S. CANNON
Commissioner

/sl
FRANK T. LIZAMA
Commissioner

REGULATION

s/
E.L. "BILL" GIBSON
Commissioner

/sl
LUCIA A. VALENTIN
Commissioner



REGULATION

11-1.

11-2.

11-2.1.

11-2.2.

11-3.
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GOVERNMENT OF GUAM
GUAM PROCUREMENT ACT

CHAPTER 11
ETHICS REGULATIONS

PURPOSE AND SCOPE.

To provide regulations relating to ethical standdat Government of Guam
employees involved in public contracting, in aceorce with the Guam
Procurement Act (P.L. 16-124). These regulationsyaio all governmental
bodies and employees covered by the Act.

NOTICE.

The head of any governmental body covered by thenGRrocurement Act shall
give notice of this Chapter to all employees witthia organization who are
involved in the procurement or disposal of suppléesvices, or construction;
such head should explain and discuss the provistbogvered employees at least

OAENMENT EMPLOYEE STATEMENT.
EMENT.

Each covered government employee shall be givapg af this Chapter by the
head of the governmental body by which such emgdyemployed, and shall be
required to sign a statement, supplied by the Ggitvice Commission, that such
employee is familiar with and will abide by the Gu&rocurement Act and this
Chapter.

FILING OF GOVERNMENT EMPLOYEE STATEMENTS.

Each government employee statement shall be filgdtihwe Civil Service
Commission. As a condition of employment, new gawegnt employees shall
file such statement within ten days of the firsy dasuch employee's
employment. Incumbent employees shall file suctestant within ten days of
the effective date of this Chapter. This statensbatl constitute the notice
required by 85628 (Employee Conflict of Interesttise), 85629 (Employee
Disclosure Requirements, Notice) and 85632 (Réistmns on Employment of
Present and Former Employees, Contemporaneous gmg@hd Prohibited) of
the Guam Procurement Act.

DEFINITIONS

(a) "Blind Trust" means an independently managadttin which the
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employee-beneficiary has no management rightsrandhich the
employee-beneficiary is not given notice of altiewad in, or other
dispositions of, the property subject to the trust.

(b) " Confidential Information" means any information which is available to an

(©

employee only because of the employee's status asployee of this
Territory and is not a matter of public knowledgeawailable to the public
on request.

" Conspicuoudy" means written in such special or distinctive fornpaint
or manner that a reasonable person against whigrtoibperate ought to
have noticed it.

(d) " Direct or Indirect Participation" means involvement through decision,

(e)

(f)

approval, disapproval, recommendation, preparatfamy part of a
purchase request, influencing the content of aegifipation or
procurement standard, rendering of advice, invastig, auditing or in
any other advisory capacity.

"Financial Interest" means:

() Ownership of any interest or involvement in anyatienship from
which, or as a result of which a person within plast year has
received, or is presently or in the future entitiedeceive, more
than Two Thousand Five Hundred Dollars ($2,500)ygar, or its
equivalent;

(2) Ownership or such interest in any property or amsifess as may
be specified by the Ethics Commission; or

3) Holding a position in a business such as an offidieector,
trustee, partner, employee, or the like, or holding position of
management.

" Gratuity" means a payment, loan, subscription, advance, efos
money, services or anything of more than nominhlejgresent or
promised, unless consideration of substantiallyabqugreater value is
received. In this Chapter, a gratuity may includg &angible and
intangible benefit in the nature of gifts, favaestertainment, discounts,
passes, transportation, accommodation, hospitalitgffers of
employment. "Nominal value", as used in 85601 (fhef Guam
Procurement Act, means actual worth, actual cedtghever is
greater, which does not exceed $25 individuallgonulatively.
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(9) " Immediate Family" means a spouse, children, parents, brothers apdssis
or other relationships identified by the Civil SessCommission
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as falling within the term "immediate" family. Irediding whether a
relationship is covered by this Chapter, the Coramiswill consider all
relevant factors.

(h) " Official Responsibility" means direct administrative or operating
authority, whether intermediate or final, eitheerisable alone or with
others, either personally or through subordinateapprove, disapprove,
or otherwise direct territorial action.

(i)  "Purchase Request" means that document whereby a using agency
requests that a contract be entered into for afsgeboeed, and may
include but is not limited to, the technical degtidn of the requested
item, delivery schedule, transportation, critedadvaluation, suggested
sources of supply, and information supplied forraking of any written
determination required by the Guam Procurement Act.

() "Employee" means an individual drawing a salary from a govemim
body, whether elected or not, and any noncompeh&adiévidual
performing personal services for any governmenybtgimployee" is
synonymous with "government employee" as usedinGhapter. The
terms shall include:

0} A person elected to Territorial office;

2) A nonelected person, whether appointed or sel¢btedgh a
personnel selection procedure, receiving a sakages, or
other compensation from the Territory; and

3) A noncompensated or minimally compensated persanisvh
performing personal services for the Territory.

The term "government employee" does not includeragn who, as an
independent contractor, performs professionalnsifie technical, or
advisory service for a territorial agency and whaosives a fee,
honorarium, or similar consideration for the seegiperformed.

(k) " Governmental Body" means any department, commission, council, board,
bureau, committee, institution, agency, governneenporation, authority
or other establishment or official of the executivanch of the
Government of Guam, except the Guam Community Ge|léhe
University of Guam, the Department of Educatioe, Buam Memorial
Hospital Authority and other bodies exempted byus¢eafter the
effective date of this Chapter.

11-4. STANDARDS OF CONDUCT.
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Public employment is a public trust. It is the pglof the Territory to promote
and balance the objective of protecting governmreagrity and the objective of
facilitating the recruitment and retention of pensel needed by the Territory.
Such policy is implemented by prescribing essestamhdards of ethical conduct
without creating unnecessary obstacles to entgugjc service.

Public employees must discharge their duties ingibrso as to assure fair
competitive access to governmental procuremengggyansible contractors.
Moreover, they should conduct themselves in sutiaaner as to foster public
confidence in the integrity of the territorial ptoement organization. To
achieve the purpose of this regulation, it is esaktiat those doing business
with the Territory also observe the ethical staddarescribed herein.

GENERAL STANDARDS OF ETHICAL CONDUCT.

(a) General Ethical Standards for Employees. Atgnapt to realize personal
gain through public employment by conduct incomsistvith the proper
discharge of the employee's duties is a breadhegptiblic trust.

In order to fulfill this general prescribed starglaan employee must also meet
the specific standards set forth in these reguiatio

EMPLOYEE CONFLICT OF INTEREST.

(@) Conflict of Interest. It shall be a breach tifieal standards for any
employee to participate directly or indirectly ipeocurement when the
employee knows that:

(D) The employee or any member of the employee's imatedamily
has a financial interest pertaining to the procumein

(2) A business or organization in which the employe&any member
of the employee's immediate family has a finaniot@rest
pertaining to the procurement; or

3) Any other person, business or organization withwitbe
employee or any member of the employee's immethatdy is
negotiating or has an arrangement concerning pctispe
employment is involved in the procurement.

(b) Financial Interest in a Blind Trust. Where ampdoyee or any member of the
employee's immediate family holds a financial iagiin a blind trust, the
employee shall not be deemed to have a conflizitefest with regard to
matters pertaining to that financial interest, jiled that disclosure of the



existence of the blind trust has been made to thiéS&rvice

11-4.1 STATEMENT OF POLICY
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insubstantial or remote. Prior to granting or dagya waiver, the Civil
Service Commission shall make such investigatioih may deem
appropriate and which is not in violation of thevgmnment employee's
rights, privileges, and immunities.

Factors to be considered by the Civil Service Cassian when
determining whether to grant a waiver shall include

Q) The degree of involvement of the government empagehe
particular procurement;

(2 The size and character of the financial intereshefgovernment
employee or a member of such employee's immediatéyf
which relates to the particular procurement;

(3) The likelihood of the appearance of impropriety;

4) The availability of suppliers of contractors, ifyamvith which
a contract would not present a conflict; and

(5)  The extent to which the Territory's interest wil &ffected by a
waiver.

(h) Negotiating for Employment With Contractor. 8ex 5628 (Employee
Conflict of Interest) of the Guam Procurement Aoters instances in
which a government employee involved in procurenenttively
negotiating for employment with a contractor orggrective contractor and
applies to the Civil Service Commission for a waigkthe conflict of
interest prohibition regarding any further partatipn in that
procurement: offers of employment under certaiouitstances may also
be gratuities which are prohibited by 85630 (Gtésiand Kickbacks) of
the Act.

11-4.4 EMPLOYEE DISCLOSURE REQUIREMENTS.

(a) Disclosure of Benefit Received from ContraatyAemployee who has, or
obtains any benefit from, any Territorial contradth a business in which
the employee has a financial interest shall repach benefit to the Civil
Service Commission; provided, however, that thigise shall not apply
to a contract with a business where

the employee's interest in the business has beaeegin a disclosed blind
trust.
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Service Commission is in breach of the ethicaldaagis of this section.

"Benefit" Defined. A government employee who reesia benefit for
the purposes of the disclosure requirement of 8§6&%loyee
Disclosure Requirement) of the Guam Procuremenivhen a Territorial
contract is awarded to a business in which sucH@me has a financial
interest.

Disclosure Requirement. The disclosure require§49629 (Employee
Disclosure Requirements) of the Guam Procuremensiall be made to
the Civil Service Commission within 30 days afteg government
employee has actual or constructive notice of afiereceived or to be
received. Such disclosure shall be made in writgort which sets forth:

(@8] The name of the government employee and the nanhe of
business involved;

(2) The name of the government body with which theess has a
contract;

3) The dollar amount and nature of the contract; and
(4) The nature and extent of the benefit received teteeceived.
This requirement applies regardless of whether sugbloyee is subject

to the conflict of interest prohibition set fortih 85628 (Employee
Conflict of Interest) of the Guam Procurement Act.

11-4.5. GRATUITIES AND KICK BACKS.

(@)

(b)

Gratuities. It shall be a breach of ethical stadgldor any employee to
solicit, demand, accept or agree to accept fronthemgerson, a gratuity
or an offer of employment in connection with angiden, approval,
disapproval, recommendation, preparation of anyqfeat program
requirement or a purchase request, influencingdment of any
specification or procurement standard, renderingdeice, investigation,
auditing, or in any other advisory capacity in amgceeding or
application, request for ruling, determination,miar controversy, or
other particular matter, pertaining to any prograguirement or a
contract or subcontract, or to any solicitatiorpmposal therefor.

Relationship of Gratuity. In addition, the gratudtyoffer of employment
must be made in relation to any proceeding or agfitin, request for a

ruling, determination, claim or controversy, oratiparticular matter, to
constitute breach, and in connection with any:
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(d)

(1)
()
®3)
(4)
(5)

(6)

()
(8)
9)
(10)
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Decision;
Approval;
Disapproval,
Recommendation;

Preparation of any part of a program requirement purchase
request;

Action to influence the content of any specificatar
procurement standard;

Rendering of advice;
Investigation;
Auditing; or

Other advisory capacity.

Family. This prohibition extends to the giving satuities to anyone on
the government employee's or former government @yapls behalf such
as a member of that employee's immediate family.

When Prohibition Against Gratuities Not ApplicabBection 5630
(Gratuities and Kickbacks, Gratuities) does nohjib:

(1)

)

®3)

The solicitation or acceptance of anything of manetalue from
a friend, parent, spouse, child, or other closatired when the
circumstances make it clear that the motivatiorttiertransaction
is unrelated to any procurement or program requergrwith the
Territory and is based upon a personal or familti@nship.

The participation in the activities of, or the gut@mce of an
award for, a meritorious public contribution or eslement from
a charitable, religious, professional, social,ratdrnal
organization, or from a nonprofit educational, eational,
public service, or civic organization;

Acceptance only on current customary terms of fieaof a loan
from a bank or other financial institution for pes@nd usual
activities of government employees, such as honmgage
loans; or
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(4)  Acceptance of unsolicited advertising productsronmtional
material, such as pens, pencils, note pads, cateratad other
items under nominal value described in §11-3(f)f(&ons,
Gratuity) of this Chapter.

(5)  The gratuities prohibition set forth in 85630 (Giities and
Kickbacks, Gratuities) of the Guam Procurementgkaiuld not
be construed to apply to instances in which ther@sts of the
Territory are served by the Territorial particijatiin the widely
attended luncheons, dinners, and similar gathegpgasored by
industrial, technical, and professional association the
discussion of matters of mutual interest to theilay and such
organizations. However, payment by the Territorydtiendance
at such functions by government employees is eageu.

PROHIBITION AGAINST CONTINGENT FEES.

(@) Contingent Fees. It shall be a breach of ethiealdzrds for a person to
be retained, or to retain a person, to solicitemuse a Territorial contract
upon an agreement or understanding for a commisgarnentage,
brokerage or contingent fee, except for retentiomoma fide employee or
bona fide established commercial selling agendethie purpose of
securing business.

(b) Influence Peddling. The prohibition in 85631 (Ptition Against
Contingent Fees, Contingent Fees) of the Guam Rromnt Act covers
influence peddling and particularly that which ntiglacur when a former
government official is hired on a contingent bdwisa business seeking
Territorial contracts.

(c) Improper Influence. A business employee or a coriakselling
business should be conclusively presumed not twha fide if the Civil
Service Commission determines that improper infbegmas been or is
being used to secure a Territorial contract.

RESTRICTIONS ON EMPLOYMENT OF PRESENT ANDRMER
EMPLOYEES.

(a) Contemporaneous Employment Prohibited. Exceptay be permitted by
the Guam Procurement Act or rulings of the Civihgse Commission
pursuant to the Act, or Title 4 of the Guam Cod@dtated, it shall be a
breach of ethical standards for any employee wipaiiscipating directly
or indirectly in the procurement process to becomige, while such an
employee, the employee of any person contractitig the governmental
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body by whom the employee is employed. "Contrattagyused in this
Section includes performing a Territorial contractactively seeking
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award of a Territorial contract.

The Civil Service Commission may determine whatstitutes a
"governmental body" for purposes of the prohibitsa forth in §5632(a)
of the Guam Procurement Act. Such determinationlshioe based on the
separate and distinct function of the particulaalsen unit.

(b) Waiver. Under the provisions of §5632(a) (Restns on Employment of

Present and Former Employees, Contemporaneous kmgh
Prohibited) of the Guam Procurement Act, the C3alvice Commission
may waive the prohibition set forth in that Sect@na case-by-case
basis. Prior to granting a waiver, the Civil Seevicommission shall
make written determinations that:

(D) The contemporaneous employment of the government
employee had been publicly disclosed;

(2) The government employee will be able to performoniber
procurement functions without actual or appareas loir
favoritism; and

3) The best interest of the Territory will not be inmed.

USE OF CONFIDENTIAL INFORMATION.

It shall be a breach of ethical standards for angleyee or former employee
knowingly to use confidential information for actaa anticipated personal
gain, or for the actual or anticipated personah gdiany other person.

REMEDIES. CIVIL AND ADMINIS I'RATIVE REMEDIESAGAINST
EMPLOYEES WHO BREACH ETHICAL STANDARDS.

(@)

(b)

Existing Remedies Not Impaired. Civil and admirdsitre remedies
against employees which are in existence on tleet®fe date of the
Guam Procurement Act shall not be impaired.

Supplemental Remedies. In addition to existing wiasefor breach of
the ethical standards of the Guam Procurement Aetgulations
promulgated hereunder, the Civil Service Commissiay, in connection
with employees of the Government of Guam, diregtappointing
authority to issue any one or more of the following

(1) Oral or written warnings or reprimands;
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Commission.

(c) Disclosure of a Blind Trust. Within 60 calendkays of the creation of a

blind trust or, if such trust exists on the effeetdate of the Guam
Procurement Act, within 60 calendar days of suébctie date, the
government employee who has a financial intereatbtind trust shall
file a disclosure report with the Civil Service Cmigsion which shall
contain the following:

() A copy of the trust instrument;

(2) The name and address of the trustee; and

3) A statement that the government employee doesmbivdl not
receive notice of changes in the trust property.

(d) Civil Service Commission Ruling on a Blind Ttug/ithin 30 days of the

(e)

receipt of a disclosure report, the Civil Servian@nission shall
determine in writing whether the particular trustagement complies
with the policy set forth in 85601(a)(DefinitiorBlind Trust) of the
Guam Procurement Act. Upon a determination by tivé Service
Commission that the particular trust arrangemensdmt comply with
the policy set forth in 85601(a) of the Guam Precuent Act, such
employee may revise the trust arrangement and oiayisa new
disclosure report to the Civil Service Commission.

Discovery of Actual or Potential Conflict oftémest, Disqualification, and
Waiver. Upon discovery of an actual or potentiaiftiot of interest, an
employee shall promptly file a written statementlisiqualification and
shall withdraw from future participation in thernsaction involved. The
employee may, at the same time, apply to the Geilvice Commission
in accordance with Regulation 11-6 for an advisginion as to what
further participation, if any, the employee may éavthe transaction.

(f) Application for Waiver. When a government emye knows that he or she

has an actual or potential conflict of interestien the Civil Service
Commission has determined that an actual confliotterest exists, such
employee shall disqualify himself or herself frame forocurement
involved and may apply to the Civil Service Comrnuegor a waiver of
the conflict of interest prohibition under the aatity of 85628(c)
(Employee Conflict of Interest, Discovery of ActumlPotential Conflict
of Interest, Disqualification and Waiver) of the &w Procurement Act.

(g) Grant or Denial of Waiver. Under 85676(c) (Cservice Commission

Waiver) of the Guam Procurement Act, the Civil Sssv\Commission
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may grant a waiver of the conflict of interest phition where the
interest of the Territory so require or when thdcetl conflict is

2) Suspension with or without pay for specified pesiofl tim



REGULATION

3) Termination of employment;

but the Civil Service Commission members who magbd s
recommendation shall not sit upon any appeal floerésulting adverse
action and the Governor shall appoint the necessambers pro
tempore, without the consent of the Legislaturdvaar such appeals.

(c) Rightto Recover from Employee Value Received iedgh of Ethical
Standards. The value of anything received by anl@yap in breach of
the ethical standards of the regulations promutbhteunder may be
recoverable by the Territory as provided in §566the Guam
Procurement Act.

(d) Due Process. All procedures under this Sectiorl bedh accordance with
existing law and regulations regarding adverseoastand employee
discipline promulgated pursuant to Title 4 of thea@ Code
Annotated.11-6

ETHICS ENFORCEMENT

The Guam Procurement Act grants the functions requinder this law to the
Civil Service Commission with regard to employdeghe interests of
continuing the employment structure already esthbti and in not creating
unnecessary commissions, the Civil Service Comonisisas jurisdiction over
ethics violations by government employees.

(a) Ethics Commission.

0} Regulations. The Civil Service Commission has dmyedl these
regulations to implement the Guam Procurement Aitt vegard
to government employees. The authority and powkettseo
Commission to enforce these regulations shall bsuaunt to the
Guam Procurement Act and all relevant statutesrpivg the
Commission.

(2) Advisory Opinions. On written request of an emplythe Civil
Service Commission may render written advisory iopis
regarding the appropriateness of the course ofumind be
followed in proposed transactions. Such requestsadsisory
opinions must be duly published in the manner iicivh
regulations of this Territory are published. Coraptie with
requirements of a duly promulgated advisory opirabthe Civil
Service Commission shall be deemed to constitutgtiance
with the ethical standards of the Guam Procurerent
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(3)
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Waiver. On written request of an employee, thelEervice
Commission may grant an employee a written wain@nfthe
application of 85628 of the Guam Procurement Audl, grant
permission to proceed with the transaction to atént and upon
such terms and conditions as may be specified. ®aorer and
permission may be granted when the interests of énetory so
require or when the ethical conflict is insubstalndir remote.

Appeal of Decisions.

(1)

(@)

General. Except as provided under 85677 (AppeBleaisions)
of the Guam Procurement Act, a decision of thel@eivice
Commission shall be reviewable in accordance hi¢h t
Administrative Adjudication Law of this Territorjut only in
connection with the duty to render opinions.

An appeal from the decision of the Civil Servicen@nission as
provided herein and the Guam Procurement Act, slealbken
before members, either permanent or pro tempore,hald no
part in the decision being appealed from and im@aEnce with
the rules of the Civil Service governing advers#oas in general.
Parties will be advised in advance of the procddequirements
of the Commission. As provided in 85677(c) of thea®
Procurement Act, further review by the Superior €ouhere
permitted, shall be pursuant to the provisionsité ®, Guam
Code Annotated.



